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Domestic Abuse (Scotland) Bill 

[AS INTRODUCED] 
 

 

 

 

An Act of the Scottish Parliament to create an offence with respect to the engaging by a person in 

a course of behaviour which is abusive of the person’s partner or ex-partner; and to make rules of 

criminal procedure for that offence and also for offences subject to the statutory aggravation 

involving abuse of partners or ex-partners. 

 

PART 1 5 

OFFENCE AS TO DOMESTIC ABUSE 

Engaging in course of abusive behaviour 

1 Abusive behaviour towards partner or ex-partner 

(1) A person commits an offence if— 

(a) the person (“A”) engages in a course of behaviour which is abusive of A’s partner 10 

or ex-partner (“B”), and 

(b) both of the further conditions are met. 

(2) The further conditions are— 

(a) that a reasonable person would consider the course of behaviour to be likely to 

cause B to suffer physical or psychological harm, 15 

(b) that either— 

(i) A intends by the course of behaviour to cause B to suffer physical or 

psychological harm, or 

(ii) A is reckless as to whether the course of behaviour causes B to suffer 

physical or psychological harm. 20 

(3) In the further conditions, the references to psychological harm include fear, alarm and 

distress. 

 

2 What constitutes abusive behaviour 

(1) Subsections (2) to (4) elaborate on section 1(1) as to A’s behaviour. 

(2) Behaviour which is abusive of B includes (in particular)— 25 

(a) behaviour directed at B that is violent, threatening or intimidating, 
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(b) behaviour directed at B, at a child of B or at another person that either— 

(i) has as its purpose (or among its purposes) one or more of the relevant 

effects set out in subsection (3), or 

(ii) would be considered by a reasonable person to be likely to have one or 

more of the relevant effects set out in subsection (3). 5 

(3) The relevant effects are of— 

(a) making B dependent on, or subordinate to, A, 

(b) isolating B from friends, relatives or other sources of support, 

(c) controlling, regulating or monitoring B’s day-to-day activities, 

(d) depriving B of, or restricting B’s, freedom of action, 10 

(e) frightening, humiliating, degrading or punishing B. 

(4) In subsection (2)— 

(a) in paragraph (a), the reference to violent behaviour includes sexual violence as 

well as physical violence, 

(b) in paragraph (b), the reference to a child is to a person who is under 18 years of 15 

age. 

 
Evidence, aggravation and defence 

3 Evidence of impact on victim 

(1) The commission of an offence under section 1(1) does not depend on the course of 

behaviour actually causing B to suffer harm of the sort mentioned in section 1(2). 20 

(2) The operation of section 2(2)(b) does not depend on behaviour directed at someone 

actually having on B any of the relevant effects set out in section 2(3). 

(3) Nothing done by or mentioned in subsection (1) or (2) prevents evidence from being led 

in proceedings for an offence under section 1(1) about (as the case may be)— 

(a) harm actually suffered by B as a result of the course of behaviour, or 25 

(b) effects actually had on B of behaviour directed at someone. 

 

4 Aggravation in relation to a child 

(1) This subsection applies where it is, in proceedings for an offence under section 1(1)— 

(a) specified in the complaint or libelled in the indictment that the offence is 

aggravated by reason of involving a child, and 30 

(b) proved that the offence is so aggravated. 

(2) The offence is so aggravated if— 

(a) at any time in the commission of the offence— 

(i) A directs behaviour at a child, or 

(ii) A makes use of a child in directing behaviour at B, or 35 

(b) a child sees or hears, or is present during, an incident of behaviour that A directs 

at B as part of the course of behaviour. 
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(3) Evidence from a single source is sufficient to prove that the offence is so aggravated. 

(4) Where subsection (1) applies, the court must— 

(a) state on conviction that the offence is so aggravated, 

(b) record the conviction in a way that shows that the offence is so aggravated, 

(c) take the aggravation into account in determining the appropriate sentence, and 5 

(d) state— 

(i) where the sentence imposed in respect of the offence is different from that 

which the court would have imposed if the offence were not so aggravated, 

the extent of and the reasons for that difference, or 

(ii) otherwise, the reasons for there being no such difference. 10 

(5) In this section, the references to a child are to a person who— 

(a) is not A or B, and 

(b) is under 18 years of age. 

 

5 Defence on grounds of reasonableness 

(1) In proceedings for an offence under section 1(1), it is a defence for A to show that the 15 

course of behaviour was reasonable in the particular circumstances. 

(2) That is to be regarded as shown if— 

(a) evidence adduced is enough to raise an issue as to whether the course of 

behaviour is as described in subsection (1), and 

(b) the prosecution does not prove beyond reasonable doubt that the course of 20 

behaviour is not as described in subsection (1). 

 
Presumption, alternative and penalty 

6 Presumption as to the relationship 

(1) In proceedings for an offence under section 1(1), the matter of B being A’s partner or 

ex-partner is to be taken as established— 25 

(a) according to the stating of the matter in the charge of the offence in the complaint 

or indictment, and 

(b) unless the matter is challenged as provided for in subsection (2). 

(2) The matter is challenged— 

(a) in summary proceedings, by— 30 

(i) preliminary objection before the plea is recorded, or 

(ii) later objection as the court allows in special circumstances, 

(b) in proceedings on indictment, by giving notice of a preliminary objection in 

accordance with section 71(2) or 72(6)(b)(i) of the Criminal Procedure (Scotland) 

Act 1995. 35 
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7 Alternative available for conviction 

(1) In proceedings for an offence under section 1(1), A may be convicted of an alternative 

offence if the facts proved against A— 

(a) do not amount to the offence under section 1(1), but 

(b) do amount to the alternative offence. 5 

(2) An alternative offence as referred to in subsection (1) is one or other of these— 

(a) an offence under section 38(1) (threatening or abusive behaviour) of the Criminal 

Justice and Licensing (Scotland) Act 2010, 

(b) an offence under section 39 (offence of stalking) of that Act. 

 

8 Penalty for offence under section 1(1) 10 

A person who commits an offence under section 1(1) is liable— 

(a) on summary conviction, to imprisonment for a term not exceeding 12 months or a 

fine not exceeding the statutory maximum (or both), 

(b) on conviction on indictment, to imprisonment for a term not exceeding 14 years or 

a fine (or both). 15 

 
Meaning given to key expressions 

9 Meaning of references to behaviour 

(1) Subsections (2) to (4) explain what is meant by the references to behaviour in this Part. 

(2) Behaviour is behaviour of any kind, including (for example)— 

(a) saying or otherwise communicating something as well as doing something, 20 

(b) intentionally failing— 

(i) to do something,  

(ii) to say or otherwise communicate something. 

(3) Behaviour directed at a person is such behaviour however carried out, including (in 

particular)— 25 

(a) by way of conduct towards property, 

(b) through making use of a third party, 

as well as behaviour in a personal or direct manner. 

(4) A course of behaviour involves behaviour on at least two occasions. 

 

10 Meaning of partner and ex-partner 30 

(1) Subsections (2) and (3) describe who is a person’s partner or ex-partner as referred to in 

this Part. 

(2) Someone is a person’s partner if they are— 

(a) spouses or civil partners of each other,  

(b) living together as if spouses of each other, or  35 

(c) in an intimate personal relationship with each other. 
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(3) Whether someone is a person’s ex-partner is to be determined accordingly. 

 

PART 2 

FURTHER AND FINAL MATTERS 

Schedule and regulations 

11 The 1995 Act etc. 5 

(1) The schedule modifies the 1995 Act and some other enactments in various respects, 

including under several headings as to rules of criminal procedure— 

bail condition concerning precognition, 

prohibition on conduct of own defence, 

special measures for vulnerable witnesses, 10 

presentation of certain expert evidence, 

victim safety in relation to sentencing, 

consideration of non-harassment order. 

(2) In this section (together with the schedule), “the 1995 Act” means the Criminal 

Procedure (Scotland) Act 1995. 15 

 

12 Ancillary provision 

(1) The Scottish Ministers may by regulations make any incidental, supplementary, 

consequential, transitional, transitory or saving provision that they consider appropriate 

for the purposes of, in connection with or for giving full effect to this Act. 

(2) Regulations under subsection (1) may— 20 

(a) modify any enactment (including this Act), 

(b) make different provision for different purposes. 

(3) Regulations under subsection (1)— 

(a) are subject to the affirmative procedure if they add to, replace or omit any part of 

the text of an Act, 25 

(b) otherwise, are subject to the negative procedure. 

 
Commencement and short title 

13 Commencement 

(1) The following provisions come into force on the day after Royal Assent— 

(a) section 12,  30 

(b) this section and section 14. 

(2) The other provisions of this Act come into force on such day as the Scottish Ministers 

may by regulations appoint. 

(3) Regulations under subsection (2) may— 

(a) include transitional, transitory or saving provision, 35 
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(b) make different provision for different purposes. 

 

14 Short title 

This short title of this Act is the Domestic Abuse (Scotland) Act 2017. 
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SCHEDULE 

(introduced by section 11) 

MODIFICATION OF ENACTMENTS 

PART 1 

RULES OF CRIMINAL PROCEDURE 5 

CHAPTER 1 

CONDUCT OF PRECOGNITION AND DEFENCE 

Bail condition concerning precognition 

1 (1) The 1995 Act is amended as follows. 

(2) In section 24— 10 

(a) in paragraph (e) of subsection (5), for the words “to which section 288C of this 

Act applies” there is substituted “listed in subsection (7A)(b)”, 

(b) for subsection (7A) there is substituted— 

“(7A) For the purpose of subsection (5)(e)— 

(a) “complainer” means the person against whom the offence is alleged to 15 

have been committed, 

(b) the list is— 

(i) an offence to which section 288C applies (certain sexual 

offending), 

(ii) an offence to which section 288DC applies (domestic abuse 20 

cases).”. 

 

Prohibition on conduct of own defence 

2 (1) The Legal Aid (Scotland) Act 1986 is amended as follows. 

(2) In section 22, in subsection (1)(dd), for the words “sexual offence” there is substituted 

“certain offences”. 25 

3 (1) The 1995 Act is amended as follows. 

(2) In section 35— 

(a) in the opening text of subsection (4A), for the words “a sexual offence to which 

section 288C of this Act applies” there is substituted “an offence listed in 

subsection (4AA)(b)”, 30 

(b) in paragraph (a) of subsection (4A), the words “(within the meaning of section 

288C(1A))” are repealed, 

(c) after subsection (4A) there is inserted— 

“(4AA) For the purposes of subsection (4A)— 

(a) “relevant hearing” is to be construed in accordance with section 35 

288C(1A) or (as the case may be) 288DC(4), 

(b) the list is—  
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(i) an offence to which section 288C applies (certain sexual 

offending), 

(ii) an offence to which section 288DC applies (domestic abuse 

cases).”. 

(3) In section 66— 5 

(a) in paragraph (b) of subsection (4C), for the words “a sexual offence to which 

section 288C of this Act applies” there is substituted “an offence listed in 

subsection (14A)(b)”, 

(b) in subsection (6A)— 

(i) in the opening text, for the words “a sexual offence to which section 288C 10 

of this Act applies” there is substituted “an offence listed in subsection 

(14A)(b)”, 

(ii) in paragraph (a)(i), the words “(within the meaning of section 288C(1A))” 

are repealed, 

(c) after subsection (14) there is inserted— 15 

“(14A) For the purposes of subsections (4C) and (6A)— 

(a) “relevant hearing” is to be construed in accordance with section 

288C(1A) or (as the case may be) 288DC(4), 

(b) the list is—  

(i) an offence to which section 288C applies (certain sexual 20 

offending), 

(ii) an offence to which section 288DC applies (domestic abuse 

cases).”. 

(4) In section 71, after paragraph (a) of subsection (B1) there is inserted— 

“(aa) in respect of an offence to which section 288DC of this Act applies 25 

(domestic abuse cases),”. 

(5) In section 72, in each of— 

(a) paragraph (a) of subsection (2), and 

(b) paragraph (a)(i) of subsection (6),   

after the words “section 288C” there is inserted “or 288DC”. 30 

(6) In section 72F, in paragraph (a) of subsection (6), after the words “section 288C” there 

is inserted “or 288DC”. 

(7) In section 92, after paragraph (a) of subsection (2F) there is inserted— 

“(aa) in respect of an offence to which section 288DC of this Act applies;”. 

(8) In section 140— 35 

(a) in subsection (2A)— 

(i) in the opening text, for the words “a sexual offence to which section 288C 

of this Act applies” there is substituted “an offence listed in subsection 

(2C)(c)”, 
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(ii) in paragraph (a), the words “(within the meaning of section 288C(1A))” are 

repealed, 

(b) for subsection (2C) there is substituted— 

“(2C) For the purposes of subsection (2A)— 

(a) “commissioner proceedings” means proceedings before a commissioner 5 

appointed under section 271I(1) or by virtue of section 272(1)(b), 

(b) “relevant hearing” is to be construed in accordance with section 

288C(1A) or (as the case may be) 288DC(4), 

(c) the list is—  

(i) an offence to which section 288C applies (certain sexual 10 

offending), 

(ii) an offence to which section 288DC applies (domestic abuse 

cases).”. 

(9) In section 144— 

(a) in subsection (3A)— 15 

(i) in the opening text, for the words “a sexual offence to which section 288C 

of this Act applies” there is substituted “an offence listed in subsection 

(3AA)(b)”, 

(ii) in paragraph (a), the words “(within the meaning of section 288C(1A))” are 

repealed, 20 

(b) after subsection (3A) there is inserted— 

“(3AA) For the purposes of subsection (3A)— 

(a) “relevant hearing” is to be construed in accordance with section 

288C(1A) or (as the case may be) 288DC(4), 

(b) the list is—  25 

(i) an offence to which section 288C applies (certain sexual 

offending), 

(ii) an offence to which section 288DC applies (domestic abuse 

cases).”. 

(10) In section 146— 30 

(a) in subsection (3A)— 

(i) in the opening text, for the words “a sexual offence to which section 288C 

of this Act applies” there is substituted “an offence listed in subsection 

(3AA)(b)”, 

(ii) in paragraph (a), the words “(within the meaning of section 288C(1A))” are 35 

repealed, 

(b) after subsection (3A) there is inserted— 

“(3AA) For the purposes of subsection (3A)— 

(a) “relevant hearing” is to be construed in accordance with section 

288C(1A) or (as the case may be) 288DC(4), 40 
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(b) the list is—  

(i) an offence to which section 288C applies, 

(ii) an offence to which section 288DC applies.”. 

(11) In section 148A— 

(a) in subsection (1), for the words “a sexual offence to which section 288C of this 5 

Act applies” there is substituted “an offence listed in subsection (10)”, 

(b) after subsection (9) there is inserted— 

“(10) For the purposes of this section, the list is—  

(a) an offence to which section 288C applies, 

(b) an offence to which section 288DC applies.”. 10 

(12) The title of section 148A becomes “Interim diet required in certain sexual or domestic 

abuse cases”. 

(13) In section 150A, after paragraph (a) of subsection (8), there is inserted— 

“(aa) in respect of an offence to which section 288DC of this Act applies;”. 

(14) Before section 288E (and after the italic heading immediately preceding that section) 15 

there is inserted— 

“288DC Prohibition of personal conduct of defence in domestic abuse cases 

(1) This section applies to— 

(a) an offence under section 1(1) of the Domestic Abuse (Scotland) Act 

2017, 20 

(b) an offence that is aggravated as described in section 1(1)(a) of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016. 

(2) An accused in proceedings for an offence to which this section applies is 

prohibited from conducting the accused’s case in person at, or for the purposes 

of, any relevant hearing in the course of the proceedings. 25 

(3) Section 288D applies in the case of proceedings in respect of an offence to 

which this section applies as it does in the case of proceedings in respect of an 

offence to which section 288C applies (and a reference in section 288D to a 

relevant hearing is to be read accordingly). 

(4) In subsection (2), “relevant hearing” means a hearing at, or for the purposes of, 30 

which a witness is to give evidence.”. 

(15) In section 288E, in paragraph (c)(ii) of subsection (3), after the words “section 288C” 

there is inserted “or 288DC”. 

(16) In section 288F, after paragraph (b) of subsection (1) there is inserted— 

“(ba) in respect of an offence to which section 288DC of this Act applies,”. 35 

4 (1) The Criminal Justice (Scotland) Act 2016 is amended as follows. 

(2) In section 20— 

(a) in subsection (1), in each of paragraphs (a) and (b)(ii), for the words “a sexual 

offence to which section 288C of the 1995 Act applies” there is substituted “an 

offence listed in subsection (3)(b)”, 40 
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(b) in paragraph (a) of subsection (2), the words “(within the meaning of section 

288C(1A) of the 1995 Act)” are repealed, 

(c) after subsection (2) there is inserted— 

“(3) For the purposes of subsections (1) and (2)— 

(a) “relevant hearing” is to be construed in accordance with section 5 

288C(1A) or (as the case may be) 288DC(4) of the 1995 Act, 

(b) the list is—  

(i) an offence to which section 288C of the 1995 Act applies (certain 

sexual offending), 

(ii) an offence to which section 288DC of the 1995 Act applies 10 

(domestic abuse cases).”. 

(3) The title of section 20 becomes “Information to be given in particular cases”. 

 

CHAPTER 2 

VULNERABLE WITNESSES AND EXPERT EVIDENCE 

Special measures for vulnerable witnesses 15 

5 (1) The 1995 Act is amended as follows. 

(2) In section 271B, in subsection (2)— 

(a) paragraph (c) is repealed (as is the word “and” immediately preceding paragraph 

(f)), 

(b) after paragraph (f) there is inserted— 20 

“(g) an offence to which section 288C applies (certain sexual offending), 

(h) an offence under section 1(1) of the Domestic Abuse (Scotland) Act 

2017, 

(i) an offence that is aggravated as described in section 1(1)(a) of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016.”. 25 

 
Presentation of certain expert evidence 

6 (1) The 1995 Act is amended as follows. 

(2) In section 275C— 

(a) in subsection (1)— 

(i) the words from “any” to the end become paragraph (a), 30 

(ii) after that paragraph (as so numbered) there is inserted— 

“(b) an offence under section 1(1) of the Domestic Abuse (Scotland) Act 

2017, 

(c) an offence that is aggravated as described in section 1(1)(a) of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016.”, 35 

(b) after subsection (3) there is inserted— 
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“(3A) Where the offence is as referred to in subsection (1)(b) above, the reference in 

the last definition in subsection (3) above to any behaviour or statement 

subsequent to the offence includes any behaviour or statement subsequent to a 

particular part of the course of behaviour of which the offence consists.”. 

 

CHAPTER 3 5 

VICTIM SAFETY AND NON-HARASSMENT 

Victim safety in relation to sentencing 

7 (1) The 1995 Act is amended as follows. 

(2) After section 210AA there is inserted— 

“Approach in domestic abuse cases 10 

210AB Particular factor as to victim safety 

(1) When sentencing a person convicted of an offence listed in subsection (2)(b), 

the court must have particular regard to the aim of ensuring that the victim is 

not the subject of a further such offence committed by the convicted person. 

(2) For the purpose of subsection (1)— 15 

(a) “victim” means the person against whom the offence was committed, 

(b) the list is— 

(i) an offence under section 1(1) of the Domestic Abuse (Scotland) 

Act 2017, 

(ii) an offence that is aggravated as described in section 1(1)(a) of the 20 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016.”. 

 
Consideration of non-harassment order 

8 (1) The 1995 Act is amended as follows. 

(2) After section 234A there is inserted— 

“234AZA Non-harassment orders: domestic abuse cases 25 

(1) Section 234A applies subject to this section if an offence referred to in 

subsection (1) of that section is one listed in subsection (5)(b). 

(2) The court must— 

(a) without an application by the prosecutor, consider whether to make a 

non-harassment order in the person’s case, 30 

(b) offer the prosecutor an opportunity to make representations on the 

question of whether to make such an order, 

(c) give reasons for the decision reached, including by explaining why there 

is a need or no need for the victim to be protected by such an order. 

(3) Accordingly, in the operation of section 234A along with subsection (2)— 35 
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(a) subsection (1A) of that section is of no effect (and the reference in 

subsection (2) of that section to an application under subsection (1A) of 

that section is to be ignored), 

(b) further— 

(i) the references in subsections (2A), (2BA) and (2C) of that section 5 

to the person against whom the order is sought are to be read as 

being to the person in whose case the making of a non-harassment 

order is being considered, 

(ii) the reference in subsection (2C) of that section to representations 

in response to the application is to be read as being to 10 

representations on the question of whether to make a non-

harassment order,  

(iii) the reference in subsection (6) of that section to the prosecutor at 

whose instance the order is made is to be read as being to the 

prosecutor in the case in which the non-harassment order is made. 15 

(4) For the avoidance of doubt, nothing in this section affects the ability to make a 

non-harassment order in the case instead of or in addition to dealing with the 

person in any other way. 

(5) For the purposes of this section— 

(a) “victim” has the same meaning as it has in section 234A, 20 

(b) the list is— 

(i) an offence under section 1(1) of the Domestic Abuse (Scotland) 

Act 2017, 

(ii) an offence that is aggravated as described in section 1(1)(a) of the 

Abusive Behaviour and Sexual Harm (Scotland) Act 2016.”. 25 

 

PART 2 

MINOR AND CONSEQUENTIAL AMENDMENTS 

9 (1) The 1995 Act is amended as follows. 

(2) In section 79 (preliminary pleas and preliminary issues), after paragraph (c) of 

subsection (3A) there is inserted— 30 

“(d) section 1A(2)(b) of the Abusive Behaviour and Sexual Harm (Scotland) 

Act 2016 or section 6(2)(b) of the Domestic Abuse (Scotland) Act 

2017.”. 

10 (1) The Abusive Behaviour and Sexual Harm (Scotland) Act 2016 is amended as follows. 

(2) In section 1 (aggravation of offence where abuse of partner or ex-partner), in subsection 35 

(6)(b), the words “or civil partners” are repealed. 

(3) After section 1 there is inserted— 

“1A Presumption as to the relationship 

(1) In proceedings for an offence that is aggravated as described in section 1(1)(a), 

the matter of a person being another person’s partner or ex-partner is to be 40 

taken as established— 
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(a) according to the stating of the matter in the charge of the offence in the 

complaint or indictment, and 

(b) unless the matter is challenged as provided for in subsection (2). 

(2) The matter is challenged— 

(a) in summary proceedings, by— 5 

(i) preliminary objection before the plea is recorded, or 

(ii) later objection as the court allows in special circumstances, 

(b) in proceedings on indictment, by giving notice of a preliminary objection 

in accordance with section 71(2) or 72(6)(b)(i) of the 1995 Act.”. 
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DOMESTIC ABUSE (SCOTLAND) BILL 

 
—————————— 

 

POLICY MEMORANDUM 

 

INTRODUCTION 

1. As required under Rule 9.3.3 of the Parliament‘s Standing Orders, this Policy 

Memorandum is published to accompany the Domestic Abuse (Scotland) Bill introduced in the 

Scottish Parliament on 17 March 2017. This Policy Memorandum has been prepared by the 

Scottish Government to set out the policy behind the Bill. It does not form part of the Bill and 

has not been endorsed by the Parliament. 

2. The following other accompanying documents are published separately:  

 statements on legislative competence by the Presiding Officer and the Cabinet 

Secretary for Justice (Michael Matheson MSP) (SP Bill 8–LC);  

 a Financial Memorandum (SP Bill 8–FM);  

 Explanatory Notes (SP Bill 8–EN).  

POLICY OBJECTIVES OF THE BILL 

3. The provisions of this Bill will improve how the justice system responds to domestic 

abuse.   

4. The Bill will do this by ensuring that the criminal law reflects that domestic abuse can 

often be a course of conduct which takes place over a sustained period of time.  In addition, the 

course of conduct can consist of both physical violence and threats which can be prosecuted 

under existing laws, and psychological and emotional abuse which either cannot be or, at the 

very least, can be difficult to prosecute under existing laws. 

5. By enabling abuse of various types which takes place over a period of time to be 

prosecuted as a single course of conduct within a new criminal offence of domestic abuse, the 

criminal law will better reflect how victims actually experience such abuse.  The Bill will also 

ensure that a course of conduct of entirely non-physical abuse of a person‘s partner or ex-partner 

is criminalised. 

6. Along with the introduction of the new domestic abuse offence, a number of associated 

reforms to criminal procedure, evidence and sentencing are included within the Bill.   

7. These reforms are intended to reduce the possibility of an accused person using the 

processes of the justice system to further exert control and influence over the complainer and 



This document relates to the Domestic Abuse (Scotland) Bill (SP Bill 8) as introduced in the 

Scottish Parliament on 17 March 2017 

 

 

2 

will help to minimise the trauma for the complainer while ensuring the proper administration of 

justice is achieved. 

8. Reforms relating to the evidence that may be presented to the court in domestic abuse 

cases are included that will enable the court to be provided with expert opinion on the range of 

reactions and decision-making typical of persons traumatised by domestic abuse, i.e. on matters 

that may be beyond the experience of the court.  This will assist the court in reaching a just 

decision in a given case. 

Wider context 

9. In June 2014, the Scottish Government launched the Equally Safe Strategy.  This strategy 

was developed in partnership with CoSLA and in association with a wide range of partners 

including Scottish Women‘s Aid and Rape Crisis Scotland alongside Police Scotland and NHS 

Health Scotland.  It seeks to create a strong and flourishing Scotland where all individuals are 

equally safe and respected, where women and girls live free from abuse and the attitudes which 

perpetuate it.  There is a clear and unequivocal message which runs through the Strategy - that 

violence against women and children will not be tolerated and a bold and unapologetic approach 

is needed, which links systematic gender inequality with the root causes of violence against 

women in order to achieve necessary improvements. 

10. The Equally Safe Strategy has driven forward significant progress in this area.  There are 

4 workstreams (Justice, Accountability, Capacity and Capability and Primary Prevention) which 

seek to provide clear direction of the work needed to help prevent and ultimately eradicate 

violence against women, girls and children, including significant steps that require to be taken 

not just within the justice system but across society and in a range of different sectors.  It is a 

whole systems approach which is designed to create a major culture shift within Scottish society 

that will tackle this problem from all angles and seek to end tolerance for these abhorrent crimes 

in Scotland‘s communities. 

11. In June 2016, £11.8m of equalities funding was announced by the Scottish Government 

to continue to support efforts to tackle violence against women and provide support for victims.  

This is in addition to the bespoke three year (2015-18) funding stream of £20m being made 

available from the justice budget to specifically support the violence against women and girls 

agenda.   

Key background in relation to the new domestic abuse offence 

12. At the Crown Office and Procurator Fiscal Service‘s (―COPFS‖) Domestic Abuse 

Conference in May 2014, the then Solicitor General, Lesley Thomson QC, called on the Scottish 

Parliament to consider the creation of a ―bespoke‖ offence of domestic abuse
1
.  In her speech, 

she said that a specific offence of domestic abuse, which reflected the experience of victims of 

long-term domestic abuse would provide recognition of the impact and consequences of all types 

of abusive behaviour, including patterns of coercive and controlling behaviour by perpetrators, 

                                                 
1
http://www.crownoffice.gov.uk/images/Documents/Our%20Priorities/Domestic%20abuse/Speech%20by%20PF%2

0Domestic%20Abuse%20at%20COPFS%20Conference%208%20May%202014.pdf 

http://www.crownoffice.gov.uk/images/Documents/Our%20Priorities/Domestic%20abuse/Speech%20by%20PF%20Domestic%20Abuse%20at%20COPFS%20Conference%208%20May%202014.pdf
http://www.crownoffice.gov.uk/images/Documents/Our%20Priorities/Domestic%20abuse/Speech%20by%20PF%20Domestic%20Abuse%20at%20COPFS%20Conference%208%20May%202014.pdf
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making the prosecution of this kind of crime more effective and allowing more people to access 

justice. 

13. The Solicitor General highlighted concerns that many forms of emotional abuse or 

behaviours that could be described as ―coercive and controlling‖ do not fall within the scope of 

any existing criminal offence and the existing law, by focusing on individual incidents of, for 

example, assault, threatening or abusive behaviour or damage to property, does not truly reflect 

the cumulative psychological harm caused by on-going domestic abuse.   

14. In setting out the Scottish Government‘s Programme for Government in November 2014, 

the First Minister announced that the Scottish Government would seek views through a Scottish 

Government consultation on whether a specific offence of domestic abuse would enable the 

justice system to better respond to this form of offending. This initial consultation was the first 

formal step towards the development of the new offence contained within this Bill. 

15. The domestic abuse advocacy and support service, ASSIST have provided the following 

case study (which has been anonymised and is a composite of the experience of a number of 

different users whom they have worked with).   

16. The case study is presented from the perspective of a domestic abuse victim.  It 

demonstrates the type of pernicious behaviour that reflects a modern understanding of domestic 

abuse and what kind of behaviour is relevant in the context of consideration of the new domestic 

abuse offence.  

“He wants to know where I am, who I’m with and what I’m doing every minute of the 

day. It makes me panic because I know what will happen when I got home, the threats 

and accusations, so I avoid going out as much as I can. It’s just not worth the hassle to 

try and go out. He says I’m selfish if I go out and that’s why he constantly texts and 

phones me. When I get back, he accuses me of being with other men.  

“He doesn’t trust my friends since he found out I was thinking of leaving so I don’t see 

them much at all now. He went through my phone a few months ago and found out I’d 

been talking to a friend about leaving him. Things got much worse after that. He poured 

juice over me in front of the children and told them it was my fault for winding him up. 

(Daughter) was really upset and hasn’t been sleeping well since.  

“He says I’m a bad mother and no one likes me anyway. He says he’d get the children 

taken off me because I can’t look after them properly and that no one will believe me if I 

tell them anything. He says I’m useless at helping the children with their homework 

because I’m so stupid. I never got any qualifications. The children can’t have sleepovers 

or friends to play as he says they’re too noisy. He once said that if I left him, he do 

anything to make sure I never saw them again but I’m not sure what he meant by this.      

“He’s always really nice to my friends when they bump into him in the street and he’s 

polite to my family on the phone, so they don’t know what’s going on either. My family 

don’t live near us. He wanted us to move to a new area, so I don’t have much contact 
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with them now. When I do speak to them on the phone, he’s always making signs for me 

to hurry up, so I’m sure they think I don’t want to talk to them.  

“Everything’s got to be done to his timetable, I need to pick him up after work and I need 

to be there five minutes before he comes out, so our car is the first thing he sees. His 

meals need to be ready at the same time every night and that’s really hard. I stopped 

working after I had our daughter and I don’t have access to my own money anymore – he 

gives me what he thinks I need, but I’m expected to buy stuff for them as well. My heart 

sinks every time the kids need shoes. He’s paranoid about the heating bills, so I’ve 

worked out exactly when the heating needs to come on to reach the temperature he wants. 

It’s a nightmare when the temperature changes though.  

“If I do go out, he always has to drop me off and pick me up. He tells me I shouldn’t wear 

certain clothes because I look ridiculous. After I had the kids, he’d tell me I looked fat 

and ugly. He doesn’t like the kids socialising that much either, I was friendly with some 

of the other mums when (son) was little but he put a stop to that once (daughter) was 

born. He says it’s my fault (son) has been in trouble at school recently because I don’t 

know how to raise him properly. 

“He says if I leave him, he’ll make sure he gets the house and the children and once he 

threatened to kill himself if I ever tried to take the children away from him.” 

17. Discussion of the specific provisions in the Bill is below. 

SPECIFIC PROVISIONS 

Sections 1 to 10 - Offence as to domestic abuse 

Policy objectives 

18. By making it a criminal offence for a person to engage in a course of behaviour which is 

abusive of their partner or ex-partner, the criminal law will reflect a modern understanding of 

what is domestic abuse and will help ensure that victims and perpetrators are clear what amounts 

to criminal behaviour and that this can be addressed through the justice system.   

Key information 

19. Between March and June 2015, the Scottish Government undertook a public 

consultation
2
 seeking views on the question of whether a specific offence of domestic abuse 

would improve the ability of the police and prosecutors to tackle domestic abuse effectively. 

20. Analysis of responses to that consultation
3
 suggested that the great majority of 

respondents agreed that the existing laws used to prosecute domestic abuse did not always reflect 

the experience of victims, especially those suffering on-going severe emotional or psychological 

                                                 
2
 www.gov.scot/Publications/2015/03/4845 

3
 www.gov.scot/Publications/2015/10/7350 

http://www.gov.scot/Publications/2015/03/4845
http://www.gov.scot/Publications/2015/10/7350
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abuse (often described as ―coercive and controlling behaviour‖) by their partner or ex-partner.  

However, there was no consensus on how such an offence could be developed with a range of 

views expressed by consultation respondents on how a specific offence could be crafted. 

21. Between December 2015 and April 2016, the Scottish Government undertook a further 

consultation
4
 seeking views on a specific draft offence which was published with the 

consultation.  Responses to that consultation
5
 and meetings with stakeholders have informed the 

further development of the offence which is contained in the Bill. 

22. The offence is a general offence of ―domestic abuse‖ which is intended to cover the wide 

range of conduct that can make up a pattern of abusive behaviour within a relationship: both 

physical violence and threats which can be prosecuted using the existing criminal law and other 

behaviour amounting to psychological abuse or coercive control which either cannot be or, at 

least, cannot easily be prosecuted using existing criminal laws. 

23. The Bill provides that for the criminal offence to have been committed, it is necessary for 

three conditions to be met.  All three conditions must be met for the offence to have been 

committed.   

24  The first condition is that a person has pursued a course of behaviour which is ―abusive‖ 

of their partner or ex-partner.  A ―course of behaviour‖ must involve behaviour on at least two 

occasions.   

25. If this condition is not met, the offence can never be committed i.e. behaviour that is 

abusive must always have taken place on at least two occasions. The offence is designed to 

criminalise a ―course of behaviour‖ so single incidents of abuse are not covered, though of 

course other laws may still be used for single incidents depending on the facts and circumstances 

of an incident e.g. where a one-off physical assault has taken place. 

26. The second condition is that a reasonable person would consider the course of abusive 

behaviour would be likely to cause the victim to suffer physical or psychological harm.  

27. The third condition is that the accused either intended through the abusive course of 

behaviour to cause the victim physical or psychological harm, or else has been reckless as to the 

causing of such harm. 

28. The Bill provides a non-exhaustive definition of what constitutes ―abusive behaviour‖, 

which is intended to guide the courts in determining the kind of behaviour which the offence is 

intended to cover.   

29. This definition is split into two parts. 

                                                 
4
 https://consult.scotland.gov.uk/criminal-law-and-sentencing-team/criminal-offence-domestic-abuse 

5
 http://www.gov.scot/Publications/2015/10/7350/0 

https://consult.scotland.gov.uk/criminal-law-and-sentencing-team/criminal-offence-domestic-abuse
http://www.gov.scot/Publications/2015/10/7350/0
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30. The first part of the definition relates directly to specific types of behaviour.  This first 

part of the definition provides that ―abusive behaviour‖ includes behaviour directed at the victim 

that is ―violent, threatening or intimidating‖.   

31. It should be noted that behaviour of this kind can generally be prosecuted under existing 

laws using, for example, the common law of assault or breach of the peace or the statutory 

offence of threatening and abusive behaviour. However, in individual cases, it may be that 

COPFS consider it more appropriate to libel both behaviour of this kind and other abusive 

behaviour in a single charge as it can best be seen as forming part of a pattern of abuse of that 

person‘s partner or ex-partner with the creation of the new offence allowing that to happen. 

32. The second part of the definition relates indirectly to behaviour by reference to the effect 

the behaviour is intended to have, or that a reasonable person would consider is likely to have, on 

the person being abused. This approach is intended to capture behaviour within a relationship 

which is abusive because it is coercive or controlling or otherwise amounts to psychological or 

emotional abuse of a person‘s partner or ex-partner.   

33. Rather than try to describe the exact behaviour, which would be difficult, if not 

impossible to do exhaustively in such a way as to capture all the different ways in which a 

person may abuse their partner or ex-partner, this second part of the definition contained within 

the offence provides that behaviour is abusive if it has as its purpose, or a reasonable person 

considers it is likely to have the effect of: 

 making a partner or ex-partner dependent on or subordinate to the perpetrator; 

 isolating a partner or ex-partner from friends, relatives or other sources of support; 

 controlling, regulating or monitoring the day-to-day activities of a partner or ex-

partner; 

 depriving a partner or ex-partner of, or restricting their freedom of action; or 

 frightening, humiliating, degrading or punishing a partner or ex-partner.  

34. This approach is intended to bring within the scope of the offence behaviour that is 

controlling, coercive and emotionally or psychologically abusive, which may not fall within the 

definition of any existing criminal offence. 

35. The behaviour by the perpetrator can be directed:  

 at the partner or ex-partner directly (for example, denying a person access to money, 

or preventing a person from seeing friends or family);  

 at the partner or ex-partner‘s child or children (for example, requiring the child of the 

person to spy on or report on that person‘s movements);  

 or any other person (for example, encouraging a family friend to call the person 

offensive names). 

36. Behaviour directed at a person includes behaviour directed at property including pets.  As 

such, a threat to abuse a family pet or vandalism of personal property can be covered by the 
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offence.  Property can be owned by anyone rather than being restricted to the partner or ex-

partner (so it could cover, for example, threats to vandalise a partner or ex-partner‘s parents‘ 

property). 

37. Behaviour which is not ―directed at‖ a person is not covered by this provision.  This 

ensures that where, for example, a person has an affair with a third party, which may cause their 

partner to be humiliated (i.e. one of the relevant effects), this does not directly fall within the 

scope of the offence.  This is because such behaviour (having an affair) cannot be said to be 

―directed‖ at a person, but rather is simply carried out or undertaken with another person. 

38. However, if a person were, for example, to tell their partner directly or tell the family or 

friends of their partner about their affair or affairs in order to humiliate their partner, such 

behaviour may fall within the scope of the offence as that is behaviour directed at a person 

(telling your partner or family and friends of your partner about an affair)
6
.   

39. In any given case, it will be a matter for the court to determine whether particular 

behaviour falls within the terms of the offence. However, such behaviour may include, for 

example, the following forms of domestic abuse: 

 preventing their partner or ex-partner from making contact with friends or family; 

 checking or controlling their partner‘s or ex-partner‘s use of their phone or social media; 

 preventing their partner or ex-partner from attending work/college; 

 taking control of their partner‘s or ex-partner‘s finances/denying access to money; 

 forcing their partner or ex-partner to leave or change their religion; 

 abusive name-calling of the partner or ex-partner; 

 controlling their partner‘s or ex-partner‘s access to toilet; 

 making their partner or ex-partner eat food off the floor. 

Conditions that must be met for the offence to be committed 

40. As noted above, for the offence to be committed, it is firstly necessary that an accused 

engaged in a course of behaviour which is abusive of their partner or ex-partner. If this condition 

is met, two other conditions still require to be met for the offence to have been committed. 

41. In respect of this first condition, the Bill provides that a course of behaviour involves 

behaviour on at least two occasions.  The requirement for a ―course of behaviour‖ is an essential 

element of the offence and will therefore require to be corroborated.  A court may decide that 

two isolated incidents occurring far apart in time do not form a course of behaviour and therefore 

do not fall within the scope of the offence.  This would be a matter for the court to determine in 

any given case. 

42. The second condition is that the court must be satisfied that a reasonable person would 

consider that the course of behaviour would be likely to cause the victim to suffer physical or 

                                                 
6
 The other two conditions of the offence would of course also require to be met. 
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psychological harm.  This is intended to ensure that innocuous behaviour which may have, for 

example, the effect of making a person dependent on their partner (e.g. arrangements around 

work or childcare) or which may amount to monitoring their partner (e.g. phoning to find out 

when they are coming home) is not inadvertently brought within the scope of the offence. 

43. For the offence to be committed, there is no requirement to prove that the victim suffered 

actual physical or psychological harm from the course of behaviour.  Instead, the court must be 

satisfied that a reasonable person would consider the course of behaviour would be likely to 

cause the harm described to the person‘s partner or ex-partner. 

44. This approach is considered appropriate as it ensures that the court can take account of 

any particular vulnerability of the victim, without requiring COPFS to prove that the victim did 

in fact suffer physical or psychological harm, which might in many cases require the victim to 

give evidence to the court of the harm that they suffered and risks re-victimising the victim by 

forcing them to re-live, in court, the effects that the abuse had on them. However, it would 

remain open for COPFS to lead evidence of the actual harm caused to the victim in individual 

cases if they considered it appropriate to do so. 

45. The inclusion of psychological harm is intended to ensure all relevant types of harm are 

included.  For example, it is considered that psychological harm includes emotional harm and 

financial harm, two common ways in which domestic abuse may give rise to harmful effects on 

the victim. 

46. The third condition is the element of the offence relating to the accused‘s state of mind. 

47. This condition is that the accused either intends by the course of behaviour to cause the 

victim to suffer physical or psychological harm, or is reckless as to whether the course of 

behaviour causes the victim to suffer physical or psychological harm. 

48. This approach avoids the offence either being triggered or not triggered through the 

simple fact that behaviour may not have the effect that it would be expected to have on the 

victim. For example, a person may respond in an unexpected manner to behaviour which would 

be expected to give rise to the effects listed within the offence. This approach ensures that the 

focus remains on the offender‘s behaviour and not the victim‘s reaction. 

49. The offence applies to abuse of a person‘s partner or ex-partner, adopting the definition 

of people who are or have been in a relationship that has been used in the Domestic Abuse 

(Scotland) Act 2011 and in the domestic abuse aggravation contained in the Abusive Behaviour 

and Sexual Harm (Scotland) Act 2016 (―the 2016 Act‖) (subject to minor updating to reflect the 

current status of various types of partnerships).   

50. The maximum penalty for the offence on conviction on indictment is 14 years 

imprisonment.  This reflects the fact that the offence consists of a course of behaviour that could 

take place over many years and this maximum penalty has been set to ensure our courts have 

appropriate powers to deal with the wide range of conduct that is covered within the new offence 
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and ensure that the High Court has the appropriate sentencing powers to deal with the small 

number of most serious cases.   

Alternative approaches 

51. Two other  approaches were considered to meeting the policy objective of enabling the 

courts to respond effectively to on-going domestic abuse. 

52. The first was to continue to rely on the existing law to prosecute perpetrators of domestic 

abuse.  However, a clear majority of respondents to the first consultation (March 2015 to June 

2015) were of the view that the existing criminal law does not provide the police and prosecutors 

with sufficient powers to investigate and prosecute the full range of perpetrators of domestic 

abuse.   

53. Relying on the existing law would mean prosecutions would have to continue to be 

focused on individual incidents of e.g. physical violence or threats which does not recognise that 

domestic abuse is often a pattern of abusive behaviour sustained over a considerable period of 

time.   

54. Furthermore, such an approach would mean it would continue to be difficult to prosecute 

those who engage in on-going psychological or emotional abuse of their partner, without 

reverting to the use of physical violence or overt threats, or to prosecute where there is 

corroborated evidence only of the on-going psychological abuse and not of any individual 

incidents of threatening or violent behaviour. 

55. Another approach considered was that of drafting a specific offence which is focused 

exclusively on those forms of psychological and emotional abuse which do not currently amount 

to a criminal offence under the existing law.  The offence of ―controlling or coercive behaviour 

in an intimate or family relationship‖ at section 76 of the Serious Crime Act 2015
7
, which 

applies in England and Wales, takes this approach.  

56. This approach could be seen as one which avoids the overlap between the existing 

criminal law concerning, for example, assault or threats and a new offence.  However, while this 

may have some advantages, in practice, it is not clear that such an overlap would not still exist.  

There are many circumstances in which threatening or abusive behaviour, in particular, might 

reasonably be considered to be ―controlling or coercive‖ as well as amounting to an offence 

under section 38 of the Criminal Justice and Licensing (Scotland) Act 2010, and it would be a 

matter for the prosecutors to decide whether to charge a person with the new offence or with the 

threatening and abusive behaviour offence. 

57. Furthermore, there may be cases where behaviour that may appear innocuous when seen 

out of context can clearly be seen as psychologically abusive when viewed in the context of, for 

example, past threats or physical violence between the perpetrator and the victim.  Equally, the 

                                                 
7
 http://www.legislation.gov.uk/ukpga/2015/9/section/76 
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threats or violence may be seen as relatively low-level offences if viewed in isolation, and not 

against the background of on-going psychological abuse of the victim by the perpetrator.   

58. In such cases, while it would remain possible for prosecutors to libel especially serious 

individual incidents as separate offences where they consider it appropriate to do so, it is 

considered extremely useful for the prosecutor to be able to libel the accused‘s whole course of 

conduct under a single charge of domestic abuse.  

59. The approach adopted in England and Wales crucially does not allow the wide range of 

conduct that constitutes domestic abuse to be contained within one offence.  If such an approach 

were adopted, this would not deliver an essential part of the policy intent with the new offence in 

this Bill. 

Consultation 

60. The consultation Equally Safe: Reforming the law to address domestic abuse and sexual 

offences
8
 was held between March 2015 and June 2015 and sought views on whether the existing 

law provided the police, prosecutors and the courts with sufficient powers to investigate and 

prosecute perpetrators of domestic abuse, and, if not, whether the creation of a specific offence 

of domestic abuse would improve the ability of the justice system to respond to this type of 

crime. 

61. The consultation also asked those respondents who supported the creation of a specific 

offence what behaviours which are not currently covered by the criminal law they thought 

should be included within the scope of a specific offence and whether such an offence should 

apply only to partners and ex-partners or should cover other familial relationships. 

62. The clear majority of respondents to that consultation (93%) considered that the existing 

criminal law did not provide sufficient powers to investigate and prosecute perpetrators of 

domestic abuse. There was a broad consensus that, while the existing legal framework does 

provide powers to investigate and prosecute perpetrators of domestic abuse, it does not recognise 

the particular nature and consequences of domestic abuse sufficiently. In particular, many 

respondents noted that the fact that the existing legal framework focuses on individual incidents 

of e.g. assault or threatening behaviour does not adequately recognise that domestic abuse is 

often a pattern of abusive behaviour that is sustained over time. 

63. Many also said that the law does not reflect the coercive and controlling, psychologically 

or emotionally abusive behaviours that are often a central part of long term abusive relationships. 

64. A number of respondents referenced the work on ―coercive control‖ by Professor Evan 

Stark
9
 and suggested it would provide a useful guide in identifying the kinds of behaviours 

which are not currently criminalised that should be covered by any offence. In terms of the 

specific types of behaviour which should be criminalised, the most frequently made suggestions 

were: 

                                                 
8
 www.gov.scot/Resource/0047/00473932.pdf 

9
 See for example http://www.stopvaw.org/uploads/evan_stark_article_final_100812.pdf 

http://www.gov.scot/Resource/0047/00473932.pdf
http://www.stopvaw.org/uploads/evan_stark_article_final_100812.pdf
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 deprivation of liberty/autonomy; 

 isolating an individual from friends, family and wider society; 

 withholding or controlling access to resources, including money; 

 psychological control and manipulation; 

 threats and creation of a climate of fear, including threats towards children; and 

 controlling or withholding access to health care, education and employment 

opportunities. 

65. The majority of respondents thought that any specific offence of ―domestic abuse‖ should 

be restricted to people who are partners or ex-partners.  Many emphasised that abuse of partners 

and ex-partners has a particular dynamic that differs from violence or abuse that occurs generally 

and may occur within a family between, for example, siblings or parents and adult children.   

66. A number of respondents felt it important to continue with the current understanding and 

definition of domestic abuse, including by keeping a clear focus on domestic abuse within the 

broader understanding of gender inequality and gender-based violence and coercive control.  The 

particular concern was that extending the legislation to cover other familial relationships could 

lead to a dilution and diminution of the understanding of and response to domestic abuse. 

67. More details of the responses received to this consultation can be found in the 

independent analysis of responses which was published by the Scottish Government in October 

2015
10

.  

68. The Scottish Government undertook a further consultation between December 2015 and 

April 2016 seeking views on a draft offence of ―Abusive behaviour in relation to partner or ex-

partner‖
11

.   

69. That consultation sought views both on the general principles underlying the approach 

taken in drafting the offence and on a number of specific issues including the maximum penalty 

and defences available to the offence. 

70. Nearly all respondents supported the broad approach that a specific offence of domestic 

or partner abuse should be drawn so as to encompass both conduct such as threats or physical 

abuse, which is currently criminal, and psychological abuse and coercive control which may not 

amount to a criminal offence under the existing law. 

71. There was support from most respondents for the broad structure of the offence, though 

there were differing views on the requirement that an accused‘s conduct must be such that a 

reasonable person would consider the course of behaviour would be likely to cause the victim to 

suffer physical or psychological harm.   
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72. On the one hand, some respondents were of the view that the requirement that a 

reasonable person would consider that the accused‘s behaviour would be likely to cause the 

victim physical or psychological harm would increase victims‘ willingness to report as it would 

avoid making a judgment as to whether an offence has been committed based on the state of 

mind of the victim or on their own assessment of the impact which resulted.   

73. However, other respondents voiced concerns about the ―reasonable person‖ test because 

they saw it as being overly subjective or possibly requiring too much interpretation. Some of 

these respondents suggested removing this provision, or that the focus of the offence should be 

an objective measure of harm caused to the victim. 

74. Many of those who commented on the fact that the offence requires a course of behaviour 

noted that there will be occasions when a single incident is very serious and in the case of 

individual physical abuse incidents, might be the pivotal event that underpins the notion of fear, 

an essential element in coercive, controlling relationships. It was suggested that serious 

individual offences – such as physical or sexual assault, can and should be dealt with under other 

existing legislation, including with the addition of the domestic abuse aggravation (as now 

contained in the 2016 Act). 

75. Some respondents suggested expanding the definition of the kinds of harm that ―abusive 

behaviour‖ can cause to the victim beyond physical or psychological harm. Other types of harm 

or abuse which respondents thought should be added included sexual violence, abuse or 

exploitation, emotional abuse and financial abuse or exploitation. 

76. Respondents were broadly supportive of the definition of ―abusive behaviour‖ proposed. 

More specifically, it was suggested that the ―abusive behaviour‖ term is useful in dispensing 

with the complexities surrounding the exact meaning of the terms ―coercion‖ and ―control‖.  

There was some explicit support for not seeking to provide an exhaustive definition of what 

constitutes abusive behaviour. A number of respondents said that the effects of abuse should be 

more explicit in terms of reflecting the deprivation of rights, autonomy and the manipulating and 

restriction of choices, health and wellbeing. 

77. Although the majority of respondents to the first consultation considered the offence 

should be between partners and/or ex-partners, a number of respondents made substantive 

comments about the coverage of children and young people within the draft offence.   

78. The concern of most respondents who raised this was that, as the draft offence was 

defined, the impact which domestic abuse has on children and young people is not recognised.  

Many went on to comment on the impact that domestic abuse has on children, both in terms of 

the sheer number of children affected and the impact it can have on individual children. 

79. Although a number of respondents noted that they understood the rationale behind 

defining domestic abuse by its impact on the abused partner or ex-partner, there were 

nonetheless calls to do more to recognise the impact of domestic abuse on children and young 

people, either within the definition of ―abuse‖ or elsewhere in the offence provision. 
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80. The draft offence consulted upon provided for a maximum penalty of 10 years 

imprisonment on conviction on indictment.  The majority of respondents who commented noted 

their agreement with the proposed maximum penalty, in view of the seriousness of the offence.  

However, a number of respondents considered that the maximum penalty was insufficient and 

did not adequately reflect the seriousness of the harm caused by such behaviour.  There were 

also some respondents who felt the suggested maximum penalty of 10 years was too high. 

81. The consultation also asked respondents for any further comments on any aspect of the 

draft offence.   

82. A number of respondents said there needed to be clarity as to what would determine 

when the proposed offence would operate and when behaviour which is already criminal – such 

as assault or sexual assault – would continue to be prosecuted under existing legislation.   

83. Other comments raised the issue of accused persons representing themselves in court.  It 

was suggested that, given the impact of domestic abuse, it is inappropriate to permit someone 

accused of the offence to represent themselves in court, as this could provide a platform from 

which to intimidate and potentially re-traumatise the victim. 

84. A detailed analysis of the responses received to this consultation can be found in the 

independent report of responses which was published by the Scottish Government in September 

2016
12

.  

Aggravation in relation to a child 

Policy objectives 

85. The aggravation is intended to ensure the new offence effectively captures the 

seriousness of perpetrators involving children in domestic abuse by providing that the offence is 

aggravated if, in committing the offence of abuse of a partner or ex-partner, the perpetrator used 

a child in the commission of the offence. The aggravation also reflects the harm that can be 

caused to a child who grows up in an environment where domestic abuse is taking place by 

providing that the offence is aggravated where a child sees, hears or is present during an incident 

that happens as part of the abuse.   

Key information 

86. The 2016 Act provides that an offence is aggravated because it involved the abuse of the 

perpetrator‘s partner or ex-partner and the accused intended to or was reckless about causing 

their partner or ex-partner to suffer harm.  

87. There are a range of other statutory aggravations which exist to assist in the identification 

and prosecution of different types of crime.  For example, the Offences (Aggravation by 

Prejudice) (Scotland) Act 2009 provides for statutory aggravations that an offence was 

committed through a motivation of malice or ill-will towards an individual based on their sexual 

orientation, transgender identity or disability. 
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88. The aggravation in this Bill applies where a perpetrator directs behaviour at a child in 

committing the new offence.  An example would be where the perpetrator directs verbally 

abusive behaviour at a child for the purpose of frightening or controlling their partner or ex-

partner so as to make that person fearful for the safety or well-being of their child.   

89. The aggravation also applies if the person, through whose behaviour the perpetrator 

directs behaviour at the partner or ex-partner, is a child. An example would be where the 

perpetrator encourages their partner‘s or ex-partner‘s child to ―spy‖ on their parent and report 

back to the perpetrator. 

90. The aggravation also applies where a child sees, hears or is present during an incident of 

the perpetrator‘s behaviour that happens as part of the course of abusive behaviour amounting to 

the offence.  This could be an instance of physical abuse or, for example, threatening behaviour 

or verbal abuse.  The provision is framed widely to reflect the many different forms of abuse that 

a child may see, hear or be present during the commission of the offence.  This aspect of the 

aggravation is intended to reflect the harm that can be caused to children who see or hear abuse 

taking place or are otherwise present, irrespective of whether the perpetrator directly involves 

them in the commission of the abuse. 

91. A statutory aggravation provides a means of ensuring that the courts formally recognise 

that the perpetrator has involved a child in the commission of the offence or that a child has seen, 

heard or otherwise been present during the abuse.  By placing a statutory duty on the courts to 

take this fact into account when sentencing the offender, as they are required to do by existing 

aggravations e.g. offences aggravated by prejudice, victims can have greater confidence that the 

sentencing decisions of the courts reflect the facts and circumstances of the case. It will ensure 

that the fact that a perpetrator involved a child in the commission of the offence is formally 

recorded.   

92. The aggravation is framed so that it can be libelled in respect of any child.  In practice, it 

is likely that in the majority of such cases, the child would be the child of either the victim or the 

perpetrator or both.  However, the aggravation has not been restricted so as to ensure that it can 

be libelled in appropriate cases for any child as not all children who are affected by domestic 

abuse will necessarily be the children of the victim or perpetrator. So, for example, the 

aggravation can be libelled where a niece or nephew of the victim whom the perpetrator involves 

in the commission of the offence, or a child who is a family friend who witnesses the abuse. 

Alternative approaches 

93. As noted previously, a number of respondents to the consultation on the draft offence 

expressed views that the offence as drafted did not reflect the harm done to children through 

domestic abuse, and did not recognise children as victims of domestic abuse.   

94. For example, the Commissioner for Children and Young People commented that: 

―I am concerned that children do not feature in the draft offence…There is sound 

evidence of the negative effects coercive control can have on children, either indirectly as 

a result of the abuse and control of their non-abusing parent (usually their mother) or 

directly as victims of abuse and control themselves.  For example, they may be denied 
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access to support networks or prevented from participating in social or extra-curricular 

activities.” 

95. The offence is framed as one of abuse of a partner or ex-partner.  As such, it does not 

directly extend to abuse of a child (unless the perpetrator‘s partner or ex-partner who is subject 

to the abuse is themselves a child).  

96. Some consultees suggested creating a specific offence of ―domestic abuse of a child‖, 

modelled on the offence contained in the Bill.   

97. Abuse of a child is already a criminal offence which can be prosecuted under the section 

12 offence in the Children and Young Persons (Scotland) Act 1937.  It is noted that there are 

concerns about the extent to which it is possible to prosecute psychological abuse, as distinct 

from physical abuse or neglect, of a child using this offence and its limitations in cases where the 

person committing the abuse is not someone who has parental responsibilities in relation to the 

child. In March 2017, the Minister for Childcare and Early Years made a statement to Parliament 

outlining the next phase of work on the Scottish Government‘s Child Protection Improvement 

Plan, in which he announced that the Government would review the terms of the offence at 

section 12 of the 1937 Act to ensure that it accurately reflects a modern understanding of the 

different ways that abuse and neglect of a child can be committed
13

. 

98. It is considered that the way that the offence in this Bill has been developed to address 

psychological abuse and coercive control of a person‘s partner or ex-partner would require 

considerable adaptation if it were to be considered as a template for use in dealing with 

psychologically abusive behaviour directed towards a child.   

99. The list of ―effects‖ of abusive behaviour contained within the draft offence was crafted 

with relationships between partners and/or ex-partners in mind. Therefore applying the list of 

―effects‖ in a different context may be seen as inappropriate.  For example, it might be seen as 

reasonable, for example, for a parent or carer to control, regulate or monitor the day-to-day 

activities of a child, or to punish the child for misbehaviour
14

.  That is not to say that there are 

not forms of control or punishment of a child which would amount to psychological abuse, but it 

is considered that this question is best addressed by considering the wider issue of how best to 

reform the existing criminal law more generally concerning abuse of a child. 

100. It should be noted that where a perpetrator directs abusive behaviour at a child as a means 

of furthering abuse of that child‘s parent or carer or where a perpetrator encourages a child to 

participate in abuse of the partner or ex-partner, the offence is crafted in such a way as to enable 

this to be libelled in the charge as the offence includes behaviour directed at a third person with 

the intent of causing one of the effects contained within the draft offence on the partner or ex-

partner, and includes behaviour which is carried out through a third party.  

101. Some respondents to the consultation also suggested that the offence should be re-framed 

so as to reflect the fact that children growing up in an environment in which their parent or carer 
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is being abused by her or his partner are themselves victims of domestic abuse.  In subsequent 

discussions between Scottish Government officials and stakeholder groups, it was suggested that 

an aggravation could be drafted more widely, so that it is sufficient that there were children in 

the household where the victim was living, regardless of whether those children see or hear 

incidents of abuse.  They note that there is widely accepted evidence that growing up in such an 

environment is harmful to children, irrespective of whether they are present when the abuse is 

taking place.   

102. The Scottish Government fully acknowledges the clear evidence that children who grow 

up in an environment where their parent or carer is being abused are harmed and are therefore, in 

this wider sense, victims of domestic abuse. 

103. However, an aggravation that was framed as widely as this could potentially lose a direct 

connection with a perpetrator‘s specific actions that the court could consider in determining 

whether and to what extent to enhance the perpetrator‘s sentence.  The aggravation contained in 

the Bill requires the court to consider the specific incidents that a child saw, heard or were 

present during, or was involved in, or the behaviour that was directed at the child in determining 

the appropriate sentence for the offender.  If the aggravation was framed more widely so that it 

applied whenever children were living in the victim‘s household, the court may lack sufficient 

information to enable them to determine how to take account of the aggravation in sentencing the 

offender, as it would not be clear from the aggravation itself whether the children were 

necessarily aware of the abuse that took place.  

Consultation 

104. As noted above, a number of respondents to the consultation on the specific draft offence 

raised concerns that the offence as drafted did not recognise that children are victims of domestic 

abuse committed against their parents/carers. 

105. The aggravation was developed in response to the comments received during the 

consultation, as a means of acknowledging through the criminal law the impact that domestic 

abuse can have on children, and ensures that the fact that a perpetrator involved or directed 

behaviour at a child in committing the offence is formally recorded and that there is transparency 

as to what account has been taken of this in sentencing. 

106. While there has been no formal consultation on the aggravation, Scottish Government 

officials have met with a number of stakeholders who raised the issue of how the offence deals 

with the impact of domestic abuse on children during the earlier consultation to help inform 

development of the aggravation.   

Schedule 1(1) - New standard bail condition in domestic abuse cases 

Policy objectives 

107. The policy objective is to prevent an accused seeking to further their control over an 

alleged victim through the processes of the justice system; in particular by seeking to approach 

that person and discussing the alleged offence with the pretext of preparing a defence to the 

criminal case.    
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Key information 

108. Amongst the characteristics of domestic abuse is an exercise of control in an especially 

intrusive and intimate way by the perpetrator over the victim.  The Scottish Government wishes 

to avoid a situation in which court processes themselves give alleged abusers further 

opportunities to exercise such control.  

109. An opportunity for doing so would present itself where an accused person, under cover of 

preparing a defence, were to be able to interview the alleged victim about the offence and other 

matters, purportedly with a view to obtaining a precognition – information about the sort of 

evidence that person could give – or a statement from the alleged victim for use in the trial. 

110. Domestic abuse shares the characteristic of the exercise of control with a range of sexual 

offences.  However, the attempted exercise of such control is likely to be a more essential feature 

of domestic abuse offences than of sexual offences in general, given that the former must 

necessarily involve an intimate relationship while the latter need not.  

111. The potential exercise of control in taking precognitions
15

 – which might even amount to 

putting pressure on the alleged victim not to appear - is one which has already been recognised in 

the context of sexual offences.  

112. A list of standard conditions of bail, which are applied in all cases where an accused 

individual is released on bail, is given at section 24(5) of the Criminal Procedure (Scotland) Act 

1995 (―the 1995 Act‖).  Along with standard conditions that apply whatever offence is alleged to 

have been committed, a particular standard condition is set out in section 24(5)(e) of the 1995 

Act which applies where the offence in question is one on a list of sexual offences contained in 

section 288C of the 1995 Act.  

113. The standard condition at section 24(5)(e) prevents persons accused of relevant sexual 

offences from seeking to obtain precognitions or statements concerning the subject matter of the 

offence from the complainer, other than by way of a solicitor.  

114. By this means alleged victims of sexual offences are protected from being directly 

interviewed by the accused prior to trial by a standard condition of bail i.e. one which is always 

applied whenever bail is granted. Clearly if bail is not granted there is no danger of this situation 

arising as the individual will be remanded in custody.  

115. It is important to note that the accused is not to be deprived of the right to seek to obtain 

precognitions and statements
16

. This is part of the right to a fair trial and so the accused will still 

be able to obtain them by means of a solicitor.   
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116. Given that this protection exists in sexual offence cases, and it is arguably even more 

appropriate in domestic abuse cases, the Scottish Government considers it appropriate to seek to 

extend the standard condition in section 24(5)(e) to domestic abuse offences. 

Alternative approaches 

117. The current legislation on bail does not restrict the special conditions which may be 

applied.  Section 24(4)(b) of the 1995 Act permits the court to attach such further conditions as it 

may consider necessary to secure that the standard conditions are observed.  The standard 

conditions include requirements that an accused person does not interfere with witnesses, or 

behave in a manner which causes or is likely to cause alarm or distress to them.  Consequently 

the court is already able to set conditions which would prevent attempts by the accused to further 

control over the alleged victim.  Indeed the Scottish Government understands that at present the 

courts regularly impose additional special conditions of bail designed to prevent the accused 

from contacting, approaching and attempting to contact or approach the complainer. 

118. It would consequently be possible to leave this matter to the discretion of the courts 

themselves. The use of such special conditions could be a matter for further specific judicial 

training (which would be a matter for the Lord President to consider). 

119. The Scottish Government is generally reluctant to impose limits on judicial discretion. 

However, as indicated, it is considered appropriate to seek to do so given that the exercise of 

control in an especially intrusive and intimate way is even more necessarily a feature of domestic 

abuse than it is of sexual offences. It is therefore logical that the specific statutory protection 

already provided in sexual offence cases by the standard conditions of bail should be extended to 

domestic abuse cases.  

Consultation 

120. The Scottish Government specifically invited comments on this proposal in the paper The 

Creation of A Specific Offence of Domestic Abuse – Proposed Associated Reforms to Criminal 

Procedure, which was published on 3 October 2016
17

. The paper was published on the Scottish 

Government website and sent to organisations with a direct interest. 

121. The responses received were published in March 2017
18

. 

Schedule 1(2)-(4) - Accused persons conducting their own defence 

Policy objectives 

122. The policy objective is to prevent an accused seeking to further their control over an 

alleged victim through the processes of the justice system; in particular by personally examining 

or cross-examining that person in court.    
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Key information 

123. In respect of an accused being given the opportunity to further their control over an 

alleged victim through the processes of the justice system, what is true of obtaining 

precognitions and statements is likely to be even more true of the conduct of court proceedings 

themselves.  

124. Examining or cross-examining the alleged victim in court would give an accused an 

opportunity, in the most traumatic of circumstances, to exercise control over that person in an 

especially intrusive and intimate way.  

125. As with the provisions on precognitions, the protection the Scottish Government is 

proposing is already available in sexual offence (and indeed other) cases.   

126. Sections 288C, 288E and 288F of the 1995 Act contain provisions prohibiting an accused 

person from conducting their own defence in the case of the sexual offences listed in section 

288C and in the case of certain offences against under 12s.   

127. The court also has the power to prohibit the conduct of one‘s own defence and (as a 

power rather than as a duty) of other vulnerable witnesses.  

128. It is important that the right of an accused to a fair trial is preserved within these existing 

provisions. The court must notify the accused that the hearing be conducted by a lawyer.  Section 

288D of the 1995 Act provides that the court may appoint a solicitor at its own hand for this 

purpose, and under section 22(1)(dd) of the Legal Aid (Scotland) Act 1986 legal aid is 

automatically available where section 288D applies. 

129. The Scottish Government considers it is logical and consistent with the approach to 

precognitions described above to prevent the accused in domestic abuse cases from conducting 

their own defence. In particular, the Scottish Government considers that attempts at controlling 

the alleged victim are even more likely in domestic abuse cases than in sexual offence cases.  

Consequently it is logical to extend the protections already available in sexual offence (and 

other) cases to those of domestic abuse.  

Alternative approaches 

130. Where a person is alleged to have been the victim of (inter alia) a domestic abuse or 

stalking offence, section 271 of the 1995 Act (as amended by section 10 of the Victims and 

Witnesses (Scotland) Act 2014) provides that that person shall automatically be considered to be 

a vulnerable witness. This entitles such persons to special measures when giving evidence. 

Evidence may be given by video link, for example, or with the use of screens. 

131. It would be possible to leave the protection of alleged victims of domestic abuse to these 

measures. However, the Scottish Government‘s view is that invasive and intimate controlling 

behaviour of a kind which would be intolerable in a courtroom situation is even more 

distinguishing a characteristic of domestic abuse as it is of sexual offences. It is also even more 

likely in a domestic abuse case than in a sexual offence case that the accused would have the 
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knowledge to focus on specific details that are particularly distressing for the alleged victim. 

Therefore it is appropriate that protections which are automatically granted to alleged victims in 

sexual offence cases should be automatically granted in domestic abuse cases as well.  

Consultation 

132. As described above, this specific issue was raised by a number of respondents in their 

replies to the consultation exercise on the draft offence. 

133. As a result, the Scottish Government specifically invited comments on this proposal in 

the paper The Creation of A Specific Offence of Domestic Abuse – Proposed Associated Reforms 

to Criminal Procedure, which was published on 5 October 2016. The paper was published on the 

website and sent to organisations with a direct interest. 

134. The responses received were published in March 2017
19

. 

Schedule 1(5) - Expert evidence relating to the behaviour of the complainer 

Policy objectives 

135. The policy objective is to ensure that expert psychological or psychiatric evidence, 

relating to behaviour or statements made by the alleged victim, should be admissible in domestic 

abuse cases, for the purpose of rebutting adverse inferences as to credibility or reliability which 

might otherwise be drawn from their behaviour or statements. 

Key information 

136. Expert evidence is generally competent only where it is necessary for the resolution of a 

dispute rather than merely to assist a jury, or the court. Ordinarily juries, or the court, are to 

make up their own minds about the credibility or reliability of witnesses, and expert 

psychological or psychiatric evidence is not to be led in an attempt to influence them. 

137. Deciding about the credibility or reliability of a witness is a central part of the function of 

a jury, or the court, and legislative provision in this area is relatively rare.  

138. However, such evidence has been made admissible in sexual offence cases, by means of 

section 275C of the 1995 Act.  The justification for this approach relates to the fact that the 

subsequent behaviour of an alleged victim, and her or his conduct in general, are often raised in 

cases by the defence as a means of trying to cast adverse inference on the credibility of the 

alleged victim.  

139. There is considerable research that demonstrates what the range of understandable 

reactions of an alleged victim may be to a sexual offence being committed and these reactions 

may be something that members of a jury are unlikely be familiar with.  It is therefore 

considered appropriate to assist them with the evidence of experts familiar with these aspects.  
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140. Perhaps even more than sexual offence cases, domestic abuse cases present unusual 

features making consideration by the jury or the court far from straightforward.  

141. For example, in a domestic abuse case the alleged victim may well continue to reside in 

the local area or even actually with the accused, and may well co-operate with him or her in the 

matter of the upbringing of children, following an offence having been alleged.  

142. Thus, at first sight, the alleged victim could seem to be seen as undermining her or his 

case in the eyes of the jury or the court. However, expert evidence could demonstrate why 

actually such behaviour may be seen as an understandable reaction in the particular situation – 

again, there is considerable research available to draw upon. 

143. The Scottish Government considers it appropriate to make provision in domestic abuse 

cases similar to that in sexual offence cases. While the evidence the Government wishes to make 

admissible will be of a psychological or psychiatric nature, it does not intend to provide that only 

evidence from qualified psychologists and psychiatrists shall be admissible. It may be provided 

by an expert in any relevant field, if they can demonstrate sufficient specialist expertise in 

relation to domestic abuse cases.  

144. A report prepared in 2004 for the Crown Prosecution Service in England and Wales
20

 

notes that such evidence is routinely admitted in some jurisdictions in the United States. There, a 

range of professions may be allowed to give evidence as experts on domestic violence, e.g. 

psychologists, psychotherapists, counsellors, social workers, academics, trained police officers, 

and women‘s shelter workers. 

145. The Scottish Government wishes to ensure that the right of an accused to a fair trial is 

observed. Where such expert evidence is permitted, the defence will also be able to call evidence 

of a similar nature to rebut it.  

Alternative approaches 

146. Given that expert evidence as to behaviour of the alleged victim is not generally 

admissible, and statutory provision was felt necessary to allow it to be admitted in sexual offence 

cases, the Scottish Government does not consider there is any alternative to statutory provision to 

achieve the policy aim.   

Consultation 

147. The Scottish Government specifically invited comments on this proposal in the paper The 

Creation of A Specific Offence of Domestic Abuse – Proposed Associated Reforms to Criminal 

Procedure, which was published on 3 October 2016. The paper was published on the website 

and sent to organisations with a direct interest. 
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148. The responses received were published in March 2017
21

. 

Schedule 1(6) – Victim safety in relation to sentencing 

Policy objectives 

149. The policy objective is to improve the sentencing process by requiring the court to have 

particular regard when sentencing for the need to protect domestic abuse victims from further 

such offences by the offender. 

Key information 

150. The Scottish Government considers this new requirement will be a helpful indication to 

the court of the unique circumstances of domestic abuse cases.  In particular, it should be noted 

that the new offence requires there to be a direct relationship between the perpetrator and the 

victim (i.e. either an existing or previous relationship) and for behaviour giving rise to the 

offence to have been committed by the perpetrator on at least two occasions.   

151. While other offences can of course often have this direct connection between a 

perpetrator and victim, the new domestic abuse offence is generally unlike any other offence in 

always requiring this direct connection between a perpetrator and a victim. 

152. There is a high incidence of repeat offending in domestic abuse cases with victims being 

targeted repeatedly.  As such, the safety of the victim will be a key consideration for the court 

whenever they sentence for the new offence and it is considered this new requirement will ensure 

beyond doubt that the court has particular regard for the protection of the victim from further 

offending by the convicted person.   

153. The provision will apply to offenders being sentenced for the new domestic abuse offence 

and any other offence where the domestic abuse aggravation (section 1 of the 2016 Act has been 

proven. 

Alternative approaches 

154. The Scottish Government could opt to make no provision in this area.  However, this 

would not meet the policy objectives which is to put beyond doubt that the court should have 

particular regard to victim safety in the very specific circumstances when an offence associated 

with domestic abuse has been committed.    

Consultation 

155. No formal consultation has been undertaken. However, informal engagement has been 

undertaken with stakeholders such as Scottish Women‘s Aid. 
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Schedule 1(7) – Consideration of a non-harassment order 

Policy objectives 

156. The policy objective is to ensure protection of the victim is considered in every domestic 

abuse case by requiring a court to always consider whether the imposition of a non-harassment 

order is required to protect the victim from further harassment. 

Key information 

157. Non-harassment orders (NHOs) are intended to provide a means of ensuring that on-

going harassment by one individual of another can be prevented. NHOs can be granted by a civil 

court on application by the person suffering harassment, or by a criminal court (on application by 

the prosecutor) following conviction for a criminal offence involving misconduct towards 

another person.   

158. In either case, an NHO can require a person to refrain from such conduct in relation to the 

victim, for example to desist all contact with the victim, for a period of time as laid down by the 

court within the terms of the order.  Breach of the terms of an NHO is a criminal offence. 

159. Where a person is convicted of an offence involving misconduct towards another person, 

the court is only able to consider imposition of an NHO following an application by the 

prosecutor. Given the requirement in domestic abuse cases for either an on-going or prior 

relationship between two people, and the incidence of repeat offending in these cases, 

consideration of whether to impose an NHO will almost always invariably be relevant in cases of 

domestic abuse. 

160. Discretion will continue to lie with the court to determine whether to impose an NHO, 

but this provision will make it mandatory for the court to consider whether to impose an NHO 

following a conviction for the new domestic abuse offence or in cases where the domestic abuse 

aggravation is proven. 

161. Prosecutors are being given an express power to make submissions to the court on the 

question of whether the court should impose an NHO. This will ensure the views of the 

prosecutor, including views being expressed on behalf of the victim, can be brought before the 

court as an NHO is being considered.   

Alternative approaches 

162. The current position whereby prosecutors continue to be required to apply could be left as 

it is.  However, this would not be an efficient approach given the requirement of the court to 

consider making an NHO in every case of domestic abuse. If the possibility of making an NHO 

will be considered by the court as a matter of course in cases of domestic abuse there is no need 

for a separate application to be made by the prosecutor. 

163. An alternative approach would be to place an obligation on the court to impose an NHO 

in every case where an offender is convicted of the domestic abuse offence or where the 

domestic abuse aggravation is proven. However, such an approach was considered 
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disproportionate as it would require the court to impose an order even in cases where the victim 

did not wish this to happen, or where, for whatever other reason, the court did not consider it 

necessary or appropriate. 

Consultation 

164. The Scottish Government specifically invited comments on this proposal in the paper The 

Creation of A Specific Offence of Domestic Abuse – Proposed Associated Reforms to Criminal 

Procedure, which was published on 3 October 2016. The paper was published on the website 

and sent to organisations with a direct interest.   

165. The responses received were published in March 2017
22

. 

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND 

COMMUNITIES, LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Equal opportunities 

166. The Domestic Abuse Recorded by the Police 2015/16
23

 publication notes that where 

gender information was recorded, 79% of all incidents of domestic abuse had a female victim 

and a male accused. This percentage share has fallen from 87% in 2006-07.  The proportion of 

incidents with a male victim and a female accused (where gender was recorded) has increased 

from 11% in 2006-07 to 18% in 2015-16.  

167. In 2015-16, the 26-30 years old age group has the highest incident rate for both victims 

(283 incidents recorded per 10,000 population) and those accused (272 incidents recorded per 

10,000 population).  Incidents of domestic abuse recorded by the police are more common at 

weekends with 36% of all incidents in 2015-16 occurring on a Saturday or Sunday.  In 2015-16, 

87% of all incidents of domestic abuse occurred in a home or dwelling.  

168. The Scottish Crime and Justice Survey Partner Abuse Module 2014/15
24

 found that a 

much higher proportion of women had experienced partner abuse since the age of 16 than men 

(18.5% of women, compared to 9.2% of men).  That survey also found that the risk of having 

experienced partner abuse in the previous 12 months varied with age: it was highest amongst 

young people aged 16 to 24 years (6.9%) and lowest amongst those aged 65 or over (0.4%). 

169. That survey found that women were much more likely than men to report having 

experienced psychological abuse of the kind that might indicate they had experienced long-term 

coercive and controlling behaviour from a partner or ex-partner.  Since the age of 16, 10.9% of 

women and 3.9% of men report that, their partner had behaved in a jealous or controlling way 

towards them; 9.9% of women and 2.4% of men said that they had been repeatedly put down by 

their partner, and 9.9% of women and 1.7% of men said that their partner had threatened them 

with violence. 
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170. An Equality Impact Assessment (EQIA) has been carried out and the results will be 

published on the Scottish Government‘s website
25

. 

171. The Scottish Government considers that the Bill‘s provisions do not discriminate on the 

basis of the protected characteristics namely age, maternity and pregnancy, marriage and civil 

partnership, gender reassignment, race, disability, religion and belief, sex or sexual orientation.  

The Scottish Government considers that the provisions will help to advance equality by 

providing greater protection under the law to victims of, in particular, psychological abuse and 

coercive and controlling behaviour whom available evidence suggests are disproportionately 

likely to be female.  

Human rights 

172. The Scottish Government has considered whether issues arise in relation to the following 

articles of the European Convention on Human Rights: 

 article 7 (no punishment without law) 

 article 8 (right to respect for private and family life) 

 article 6 (right to a fair trial) 

 article 14 (prohibition on discrimination) considered with article 6 

173. Regarding article 7, the offence will not be retroactive in effect. It will apply only to 

conduct which took place on or after it comes into force. Separately, the Scottish Government is 

satisfied that, to the extent that the offence describes criminal behaviour in terms of effects on 

the victim rather than the particular actions of the perpetrator, it provides legal certainty. It does 

so by communicating clearly what behaviour, by reference to the effects it has, should be 

avoided in order to avoid breaking the law, providing a firm basis for foreseeable judicial 

decision-making addressed to the particular circumstances of each case. 

174. Regarding article 8, the Scottish Government has considered whether the offence could 

be viewed as a disproportionate interference in private and family life, criminalising the ordinary 

highs-and-lows, disagreements and power imbalances that exist in many relationships. Article 8 

is a qualified right and it may be interfered with in order to protect the rights and freedoms of 

others.  The Scottish Government is satisfied that the offence pursues a legitimate aim in tackling 

a form of abuse which can have very damaging effects on individuals. The offence contains 

various checks and balances in order to pursue this aim in a proportionate way – for example, for 

the offence to be committed a reasonable person must consider physical or psychological harm 

to be the likely result of particular behaviour, and the accused has a defence if evidence can be 

provided that the behaviour was reasonable in the particular circumstances. 

175. Article 8 also imposes positive obligations on states to secure effective respect for the 

moral and physical integrity of individuals, for example by providing criminal sanctions to deter 

people from causing serious harm to others. The offence can be viewed as a manifestation of this 

positive obligation.     
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176. The Scottish Government considers that applying the special procedural and evidential 

provisions in the schedule only to domestic abuse offences does not give rise to any 

incompatibility under article 6 considered on its own or with article 14.  None of the special rules 

will prevent the trial process being fair overall. In relation to article 14, persons being prosecuted 

for a domestic abuse offence do not have a different ―status‖ from persons being prosecuted for 

other offences, such as to engage article 14.  Alternatively, should article 14 be engaged, there is 

an objective and reasonable policy justification for each difference in treatment, as discussed 

above.  For example, the prohibition on personal conduct of the defence by the accused is to 

prevent the trial process being misused to intimidate and abuse the complainer; and admitting 

expert evidence as to the complainer‘s behaviour aims to address common misconceptions about 

how victims ought to behave.   

Island communities 

177. Domestic abuse can occur in urban, rural and island communities. The Scottish 

Government is satisfied that the Bill has no differential impact upon island or rural communities. 

Local government 

178. Courts may use community sentences in dealing with some of those convicted of the 

offence.  Local authorities will have responsibility for implementing such sentences as part of 

their wider responsibility for criminal justice social work. This would include, for example, 

responsibility for planning and supervising unpaid work to be carried out by an offender as part 

of a community payback order.  The financial implications for local authorities are set out in the 

Financial Memorandum accompanying the Bill. 

Sustainable development 

179. The Scottish Government is satisfied that the Bill has no negative effect on sustainable 

development. The potential environmental impact of the Bill has been considered. A pre-

screening report confirmed that the Bill has no impact on the environment and consequently that 

a full Strategic Environmental Assessment does not need to be undertaken. It is, therefore, 

exempt for the purposes of section 7 of the Environmental Assessment (Scotland) Act 2005. 

180. The Government Economic Strategy, which has Inclusive Growth at its heart, sets out the 

Scottish Government‘s dual ambition to tackle inequality and boost competitiveness, so that the 

benefits of a flourishing Scotland can be shared by all. Tackling domestic abuse and the negative 

impact it has on victims‘ lives will help to enable a skilled healthy productive workforce that can 

face up to economic challenges and create prosperity in future.   

Business and Regulatory Impact Assessment   

181. The Scottish Government is satisfied that the Bill has no significant impact on businesses 

and other non-public bodies. 
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DOMESTIC ABUSE (SCOTLAND) BILL 

 
—————————— 

 

EXPLANATORY NOTES 

 

INTRODUCTION 

1. As required under Rule 9.3.2A of the Parliament‘s Standing Orders, these Explanatory 

Notes are published to accompany the Domestic Abuse (Scotland) Bill, introduced in the 

Scottish Parliament on 17 March 2017.  

2. The following other accompanying documents are published separately: 

 statements on legislative competence by the Presiding Officer and the Cabinet 

Secretary for  Justice (Michael Matheson MSP) (SP Bill 8–LC);  

 a Financial Memorandum (SP Bill 8–FM); 

 a Policy Memorandum (SP Bill 8–PM). 

3. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Bill and to help inform debate on it. They do not form part of the Bill and 

have not been endorsed by the Parliament. 

4. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill. So where a section or schedule, or a part of a section 

or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL 

5. The Domestic Abuse (Scotland) Bill (―the Bill‖) creates a specific statutory offence of 

domestic abuse and makes a number of associated changes to criminal procedure, evidence and 

sentencing in domestic abuse cases. 

6. A more detailed explanation of the Bill‘s purpose can be found in the Policy 

Memorandum, which also explains the thinking and policy intentions that underpin it.  

THE STRUCTURE AND A SUMMARY OF THE BILL 

7. The Bill is in two Parts. 

8. Part 1 of the Bill provides for an offence consisting of abusive behaviour towards a 

partner or ex-partner. It also provides for an associated statutory aggravation that the perpetrator, 
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in committing the new offence, involved or affected a child, or that a child saw, heard or was 

present during an incident that happened as part of the course of behaviour amounting to the 

offence. 

9. Part 2 of the Bill introduces a schedule which makes a number of associated reforms to 

criminal procedure, evidence and sentencing relating to the creation of an offence of domestic 

abuse.  These reforms are: 

 creating  a standard bail condition prohibiting a person accused of a domestic abuse 

offence from conducting precognition of the complainer other than through a 

solicitor; 

 prohibiting an accused person in a domestic abuse case from personally conducting 

the defence in court; 

 permitting certain expert evidence relating to the behaviour of the complainer in 

domestic abuse cases; 

 applying the same rules for the benefit of vulnerable witnesses as apply to other 

serious offences;   

 requiring the court, when sentencing a person convicted of a domestic abuse offence, 

to have regard to the aim of ensuring that the victim is not subject to further abuse by 

the offender; and 

 placing a duty on the court to automatically consider whether to make a non-

harassment order against a person convicted of a domestic abuse offence. 

PART ONE – OFFENCE AS TO DOMESTIC ABUSE 

Engaging in course of abusive behaviour 

Section 1 – Abusive behaviour towards partner or ex-partner 

10. Section 1 makes it an offence for a person to engage in a course of behaviour which is 

abusive of the person‘s partner or ex-partner. 

11. Section 1(1) provides that a person commits an offence if the person engages in a course 

of behaviour which is abusive of the partner or ex-partner of that person and the two further 

conditions in section 1(2) are met.   

12. A description of what constitutes abusive behaviour is contained in section 2. A 

definition of ―partner‖, and ―ex-partner‖ is provided in section 10.  Section 9(4) provides that a 

course of behaviour involves behaviour on at least two occasions, and the rest of section 9 gives 

a broad meaning to behaviour and how it may be effected.  

13. The two further conditions in section 1(2) are as follows.   

14. Section 1(2)(a) provides that, for the offence to be committed, a reasonable person must 

consider that the course of behaviour would be likely to cause the complainer to suffer physical 

or psychological harm.   
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15. The test that the court is being required to apply is whether the behaviour would be likely 

to cause the complainer to suffer harm.  The test would be met where the course of behaviour 

was such that a reasonable person would consider the behaviour likely to cause harm to that 

particular individual, taking account of their particular characteristics, irrespective of whether the 

behaviour would in question would be likely to cause harm to a ―reasonable person‖. As such, 

the court is entitled to take account of any particular vulnerability of the complainer in 

considering whether the accused‘s behaviour would be likely to cause them to suffer physical or 

psychological harm. But it is not a requirement for the offence to be committed that the 

prosecution show that the course of behaviour actually caused physical or psychological harm 

(see section 3).   

16. Section 1(2)(b) sets out the mens rea for the offence.  It provides that the accused must 

either intend that their course of behaviour causes the complainer to suffer physical or 

psychological harm, or else be reckless as to whether their course of behaviour would cause such 

physical or psychological harm.  An example of how recklessness as to course of behaviour may 

occur is a person who is persistently verbally abusive and demeaning towards their partner and 

who may claim that they did not intend that their behaviour cause psychological harm to their 

partner.  If the court is satisfied that their behaviour was such that the accused person was, at the 

very least, reckless as to whether their behaviour would cause such harm, then this condition 

would be met.  

Section 2 – What constitutes abusive behaviour 

17. Section 2 provides a description of what constitutes abusive behaviour. The description is 

non-exhaustive and it therefore remains open to the court to decide in any individual case that 

the accused‘s behaviour was abusive in some other way. 

18. Section 2(2) provides that behaviour which is abusive of a person‘s partner or ex-partner 

(B) includes behaviour directed at B which is violent, threatening or intimidating (for example, 

assault or threats).  It also covers behaviour directed at B or at any other person (in particular, a 

child of B) which has as its purpose, or among its purposes, or would be considered by a 

reasonable person likely to have, one or more of the effects on B that are listed in section 2(3).   

19. Section 2(3) provides a list of effects on the victim that are relevant in order to indicate 

behaviour is abusive in connection with the offence.  This is intended to ensure that, for example, 

psychological abuse or coercive and controlling behaviour that could not currently be prosecuted 

under existing offences falls within the definition of abusive behaviour. There is inevitably some 

overlap because some abusive behaviour may have several of the listed effects on the victim or 

may be capable of prosecution under existing offences (for example, threatening or abusive 

behaviour, assault).   

20. Section 2(3)(a) provides that behaviour which makes the victim dependent on or 

subordinate to the perpetrator can be considered to have a relevant effect. This could include, for 

example, preventing the victim from having access to money, forcing the victim to leave their 

job, taking charge of household decision-making to the exclusion of the victim or treating the 

victim as a domestic slave. 
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21. Section 2(3)(b) provides that behaviour which has the effect of isolating the victim from 

friends, relatives or other sources of support can be considered to have a relevant effect. This 

could include, for example, controlling the victim‘s movements or access to their phone or other 

forms of communication, not allowing visits from or to the victim‘s friends or family, or 

deliberately failing to pass on messages from friends or family. 

22. Section 2(3)(c) provides that behaviour which has the effect of controlling, regulating or 

monitoring the victim‘s day-to-day activities can be considered to have a relevant effect. This 

could include, for example, checking the victim‘s phone, e-mail or social media use, controlling 

what clothes the victim can or cannot wear, or placing unreasonable requirements on the victim 

to, for example, prepare meals in a particular way at a particular time every day. 

23. Section 2(3)(d) provides that behaviour which has the effect of depriving the victim of, or 

restricting the victim‘s freedom of action is behaviour which can be considered to have a 

relevant effect. This addresses behaviour which robs victims of their autonomy, for example, 

preventing the victim from attending work or college, preventing the victim from leaving the 

house alone, insisting on accompanying the victim to medical appointments, or taking decisions 

for the victim in relation to private, individual matters that a person would normally decide for 

themselves. 

24. Section 2(3)(e) provides that behaviour which has the effect of frightening, humiliating, 

degrading or punishing the victim is behaviour which has a relevant effect. This could include, 

for example, abusive name-calling, threats of self-harm, playing mind games with the victim that 

cause them to doubt their sanity, controlling the victim‘s access to the toilet or forcing the victim 

to eat food off the floor. 

25. Section 2(4) provides that references to violent behaviour include sexual violence as well 

as other physical violence.  It should be noted that non-violent sexually abusive behaviour may 

be considered abusive under section 2(2)(b) and (3) where it is behaviour that is intended, or 

likely to have, one of the effects on the victim; for example, behaviour which has the effect of 

frightening, humiliating, degrading or punishing the victim. Non-violent sexually abusive 

behaviour may also be considered threatening or intimidating in terms of section 2(2)(a). 

Evidence, aggravation and defence 

Section 3 – Evidence of impact on victim 

26. Section 3(1) provides, for the avoidance of doubt, that the prosecutor does not need to 

establish that the accused‘s behaviour actually caused the victim to suffer physical or 

psychological harm in order for the offence to be committed. 

27. Similarly, section 3(2) provides that it is not necessary to prove that a relevant effect 

under section 2(3) has actually been experienced by the victim. 

28. This is because a ‗reasonable person‘ test applies both in section 1(2)(a) (in relation to 

physical or psychological harm) and 2(2)(b)(2) (in relation to ‗relevant effects‘).  It is therefore 

sufficient that a reasonable person would consider it likely that the behaviour would result in the 
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victim suffering physical or psychological harm, or experiencing a ‗relevant effect‘. So, for 

example, section 2(2)(b) would cover behaviour which a reasonable person would consider 

likely to frighten, humiliate, punish or degrade the victim, irrespective of whether the victim 

suffers actual fear, humiliation, punishment or degradation. 

29. Section 3(3) clarifies that this provision does not prevent evidence being led of actual 

harm suffered by the victim as a result of the alleged course of behaviour, or of effects that the 

behaviour actually had on the victim.   

Section 4 - Aggravation in relation to a child 

30. Section 4 provides for a statutory aggravation that the accused committed the offence of 

abusive behaviour towards a partner or ex-partner in a way which involved a child. 

31. Section 4(1)(a) provides that, for the aggravation to apply, it must be specified in the 

complaint or libelled in the indictment.  

32. Section 4(2)(a)(i) provides that the aggravation applies where it is shown that, in 

committing the offence, the perpetrator directed behaviour at a child.  So, for example, where the 

court is satisfied that in committing the offence the perpetrator directed behaviour at a child, 

such as demeaning, abusive language about the victim which could reasonably have the effect of 

making the victim feel humiliated, the aggravation would be engaged.  Similarly, the aggravation 

would apply where the offence is committed by threatening violence towards a child to control 

or frighten the victim.    

33. Section 4(2)(a)(ii) provides that the aggravation applies where it is shown that, in 

committing the offence, the perpetrator uses a child to direct behaviour at the victim.  So, for 

example,  where the court is satisfied that the perpetrator encouraged or directed a child to spy 

on or report on the day-to-day activities of the victim so as to enable the perpetrator to control, 

regulate or monitor the victim‘s day-to-day activities, the aggravation would be proven.  The 

involvement of the child could be unwitting or unwilling, and the child need not be aware of that 

they are helping the perpetrator to abuse the victim, for example, by telling the perpetrator about 

the victim‘s activities. The aggravation would apply to the involvement of any child in the 

offence, for example the victim‘s own child, another child living in or visiting the household, or 

a neighbour‘s child. 

34. Section 4(2)(b) provides that the aggravation applies where a child sees, hears or is 

present during an incident of the perpetrator‘s behaviour that happens as part of the course of 

behaviour for which the perpetrator is convicted.  This could, for example, be a physical assault 

or an incident of verbal abuse.   

35. Section 4(4) requires that, where the aggravation is proved, the court must take that 

aggravation into account when determining sentence. It must also explain how the aggravation 

has affected the sentence (if at all) and record the conviction in a manner which shows that the 

offence was aggravated by reason of involving a child. 
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36. Section 4(5) clarifies that a child is a person under 18 years of age who is not either the 

perpetrator or the victim of the offence.  The child aggravation is therefore only engaged when 

the child in question is a third party. 

Section 5 - Defence on grounds of reasonableness 

37. Section 5 provides that it is a defence to the offence at section 1 for the accused to show 

that the course of behaviour was, in the particular circumstances, reasonable.  This may apply 

where, for example, the accused acted in order to protect the household finances where their 

partner is suffering from a gambling addiction, or to prevent their partner from associating with 

certain persons or frequenting certain places if they are recovering from alcohol or drug 

addiction, or to restrict the freedom of movement of a partner who is suffering from dementia. 

38. Section 5(2) provides that the accused is subject to no more than an evidential burden of 

proof to bring forward enough evidence to raise an issue with respect to the defence; the legal 

burden of disproving the defence and proving that the offence has been committed stays with, 

the prosecution. 

Presumption, alternative and penalty 

Section 6 - Presumption as to the relationship 

39. Section 6 provides that the matter of the accused (A) being the complainer (B)‘s partner 

or ex-partner is to be taken as established unless the matter is challenged prior to the trial taking 

place. 

40. In summary proceedings, this challenge will be by preliminary objection before the plea 

is recorded or by later objection that the court allows in special circumstances.  In proceedings 

on indictment, this challenge will be by giving notice of a preliminary objection in accordance 

with established procedures in sections 71(2) or 72(6)(b)(i) of the Criminal Procedure (Scotland) 

Act 1995 (―the 1995 Act‖).   

41. Section 71(2) of that Act is a procedure for dealing with preliminary pleas and 

preliminary issues at the first diet in solemn proceedings.  Section 72(6)(b)(i) is a procedure for 

disposing of preliminary issues at the preliminary hearing in solemn proceedings. 

Section 7 - Alternative available for conviction 

42. Section 7(1) provides that where a charge is brought for the offence at section 1 of the 

Bill, but the court is not satisfied that the accused committed the offence, it is possible to convict 

the accused of a specified alternative offence where it is proved (to the normal criminal standard 

of proof) that the accused committed the alternative offence. 

43. Section 7(2) provides that the alternative offences are the offence of threatening or 

abusive behaviour under section 38 of the Criminal Justice and Licensing (Scotland) Act 2010 

and the offence of stalking under section 39 of that same Act.   
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44. The offence of threatening or abusive behaviour may be proven where the court is 

satisfied that an accused engaged in at least one act that amounted to threatening or abusive 

behaviour, but it is not proven that the accused engaged in a course of behaviour against the 

complainer.  The offence of stalking may be proven where the court is satisfied that an accused 

engaged in a course of behaviour which caused the victim to suffer fear or alarm, but it is not 

proven, for instance, that the accused was the partner or ex-partner of the complainer. 

45. This section sits alongside the provision for a common law alternative to a statutory 

offence that is found in paragraph 14 of Schedule 3 to the 1995 Act. 

Section 8 - Penalty for offence under section 1(1) 

46. Section 8 provides for the available penalties for the offence.   

Section 9 – Meaning of references to behaviour 

47. Section 9 provides for the meaning of references to behaviour for the purposes of the 

offence.   

48. Section 9(2) provides that ―behaviour‖ includes things said or otherwise communicated 

as well as things done. It also encompasses an intentional failure to do, say or otherwise 

communicate something (e.g. a failure to pass on times and dates of appointments or social 

occasions, or a failure to feed a family pet). 

49. Section 9(3) provides that behaviour directed at a person includes behaviour directed 

towards property.  It is not a requirement that the property must belong to the complainer.  It 

could, for instance, be shared property or property belonging to a third party, such as the victim‘s 

parents.  Property includes pets or other animals (for example agricultural livestock) whether 

belonging to the victim or others. 

50. It also provides that behaviour directed at a person includes behaviour carried out with or 

through a third party.  This might include, for example, getting another person to spy on or report 

on the activities of the complainer.  The third party‘s involvement could possibly be unwitting or 

unwilling, as they may be entirely unaware that their behaviour was helping the perpetrator to 

abuse the victim or may have been coerced into participating in the abuse. 

51. Section 9(4) provides that a course of behaviour involves behaviour on at least two 

occasions. It would be for the court to determine in the particular circumstances of a case 

whether two incidents occurring far apart in time, with no evidence that they formed part of any 

wider pattern of behaviour, truly amounted to a course of behaviour. 

Section 10 – Meaning of partner and ex-partner 

52. Section 10 provides that, for the purpose of the offence, ―partner‖ means a person‘s 

spouse or civil partner (or cohabiting equivalent), or a person in an intimate personal relationship 

with the accused. Former relationships of the specified types are covered in addition to current 

relationships.  
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53. The phrase ―intimate personal relationship‖ is intended to cover relationships between 

boyfriends and girlfriends (including same-sex relationships), although the relationship need not 

be sexual. Other family relationships and other types of relationship (e.g. between friends or 

business partners or work colleagues) are not covered by the offence. 

PART TWO – SCHEDULE AND FURTHER PROVISIONS 

Section 11 – The 1995 Act etc. 

54. Section 11 introduces the schedule. The schedule modifies the 1995 Act as well as some 

other enactments. 

Schedule 

55. The schedule is split into two Parts.  Part 1 provides for amendments relating to the rules 

of criminal procedure and Part 2 provides for minor and consequential amendments. 

Part 1 – rules of criminal procedure 

Chapter 1 - conduct of precognition and defence  

Bail condition concerning precognition 

56. Section 24 of the 1995 Act provides for the rules governing bail and imposition of bail 

conditions.  Section 24(5)(e) provides that where a person is accused of any of the sexual 

offences listed in section 288C of the 1995 Act, a standard condition of bail applies which 

prohibits the accused from seeking any precognition of or statement from the complainer in 

relation to the subject matter of the offence other than via a solicitor. 

57. Section 1 of the Abusive Behaviour and Sexual Harm (Scotland) Act 2016 (―the 2016 

Act‖) provides for an aggravation where an offence involves abuse of a partner or ex-partner.  

58. Paragraph 1(2) of the schedule adjusts section 24 of the 1995 Act so the prohibition in 

section 24 operates, in addition to section 288C cases, also in relation to persons being granted 

bail in respect an offence under section 1 of the Bill or an offence aggravated under section 1 of 

the 2016 Act.    

Prohibition on conduct of own defence 

59. Section 288C of the 1995 Act prohibits an accused person from conducting his or her 

own case in person, without representation by a lawyer, where the offence charged is among the 

sexual offences listed at section 288C(2), though only in respect of hearings where a witness is to 

give evidence. In consequence of this prohibition a number of sections of the 1995 Act set out 

procedure in such cases.  

60. Paragraph 3(14) of the schedule inserts a new section 288DC into the 1995 Act to create 

a similar prohibition on an accused conducting his or her own case in respect of both the 

domestic abuse offence as defined by this Bill, and where the domestic abuse aggravator 

described in section 1(1)(a) of the 2016 Act apply. Once again the prohibition applies only to 

hearings where a witness is to give evidence. 
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61. New section 288DC(3) applies section 288D of the 1995 Act, which provides for the 

appointment of a solicitor by the court where the accused has not engaged his or her own, or 

where any solicitor appointed by the accused has been dismissed or has withdrawn. 

62. Paragraph 3(2) to (13), (15) and (16) amend various sections of the 1995 Act to deal with 

the procedural consequences of new section 288DC, principally to ensure that the accused is 

repeatedly reminded, in notices served and at preliminary hearings, of the need to engage a 

solicitor to conduct his or her defence.  

63. Paragraph 2(2) of the schedule amends section 22(1)(dd) of the Legal Aid (Scotland) Act 

to take account of legal aid being available automatically where a solicitor is appointed by the 

court as a result of the accused being prevented from conducting his or her own defence under 

new section 288DC.  

64. Paragraph 4 of the schedule amends section 20 of the Criminal Justice (Scotland) Act 

2016 to provide that, where a person has been arrested for a domestic abuse offence covered by 

new section 288DC, or has been charged with such an offence, he or she is to be advised as soon 

as possible of the prohibition on conducting one‘s own defence in hearings where a witness is to 

give evidence, and that consequently a solicitor should be engaged, or the court will provide one. 

Chapter 2 – vulnerable witnesses and expert evidence 

Special measures for vulnerable witnesses 

65. Section 271B of the 1995 Act provides for rules relating to special provision for child 

witnesses under the age of 12.  The effect of section 271B is to ensure that the views of the child 

in question are taken into account by the court when deciding whether the child should give 

evidence in the court room in relation to certain serious offences. 

66. Paragraph 5 of the schedule makes a change to section 271B of the 1995 Act so that these 

rules also operate for cases involving the new offence under section 1 of the Bill or an 

aggravation under section 1 of the 2016 Act.    

Presentation of certain expert evidence 

67. Section 275C of the 1995 Act provides that, in cases involving those sexual offences to 

which section 288C applies, expert psychological or psychiatric evidence relating to subsequent 

behaviour of, or statements by, the complainer is admissible to rebut inferences which may be 

drawn from such behaviour or statement as to the complainer‘s credibility or reliability as a 

witness. 

68. Paragraph 6(2) of the schedule extends the admissibility of such evidence to the 

subsequent behaviour of, or statements by, complainers in domestic abuse cases, that is in trials 

relating to the new offence under section 1 of the Bill or offences aggravated under section 1 of 

the 2016 Act. As the domestic abuse offence in section 1 of the Bill is an offence committed by a 

course of conduct, paragraph 6(3) inserts provision to clarify that the expert evidence is 

admissible in respect of any behaviour or statements subsequent to any part of that course of 

conduct. 



This document relates to the Domestic Abuse (Scotland) Bill (SP Bill 8) as introduced in the 

Scottish Parliament on 17 March 2017 

 

 

10 

 

Chapter  3 – victim safety and non-harassment 

Victim safety in relation to sentencing 

69. Paragraph 7 of the schedule introduces a new section 210AB into the 1995 Act.   

70. New section 210AB requires a court when sentencing for a relevant offence to have 

particular regard to the aim of ensuring the victim is protected from being subject of a further 

such offence by the convicted person.   

71. The relevant offences are the new offence under section 1 of the Bill and any offence that 

is aggravated under section 1 of the 2016 Act. 

Consideration of non-harassment order 

72. Paragraph 8 of the schedule introduces a new section 234AZA into the 1995 Act.  This 

new section provides for new rules in relation to how the court is to consider non-harassment 

orders when sentencing for a relevant offence. New section 234AZA(5) lists the relevant 

offences as an offence under section 1 of the Bill and an offence that is aggravated as described 

in section 1(1)(a) of the 2016 Act. 

73. Section 234A of the 1995 Act provides the existing rules relating to non-harassment 

orders available to the court following conviction. New section 234AZA(1) provides that section 

234A continues to operate in cases of domestic abuse but subject to certain modifications. 

74. New section 234AZA(2)(a) provides that the court is always required to consider whether 

to make a non-harassment order.  An application by the prosecutor is not required to initiate this 

process. 

75. New section 234AZA(2)(b) provides that the court must offer the prosecutor the 

opportunity to make representations on the question of whether to make such an order.  This is 

intended to allow the prosecutor to bring before the court any relevant information that has not 

already been aired during the case.  This might be, for example, the specific views of the victim 

on the fear they feel in respect of the convicted person. 

76. New section 234AZA(2)(c) provides that the court must give reasons for the decision 

made including why they considered a non-harassment order was either necessary or not 

necessary as the case may be. 

77. New section 234AZA(3) makes a number of consequential adaptations to section 234A 

which are necessary as a result of the prosecutor not being required to make an application in the 

circumstances.  

78. New section 234AZA(4) preserves the position whereby a non-harassment order may be 

imposed as an alternative or in addition to some other disposal in the case (e.g. imprisonment or 

a Community Payback Order). 
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Part 2 – minor and consequential amendments 

79. Paragraph 9 of the schedule makes a consequential change to section 79 of the 1995 Act 

as a result of section 6 of the Bill. 

80. Paragraph 10(2) of the schedule makes a minor change to section 1 of the 2016 Act.  This 

is to introduce consistency with the approach taken in section 10 of the Bill. 

81. Paragraph 10(3) of the schedule amends the 2016 Act to provide that for the purposes of 

applying the domestic abuse aggravation under section 1 of that Act the matter of the accused 

being the complainer‘s partner or ex-partner is to be taken as established unless the matter is 

challenged by way of a preliminary objection prior to the trial taking place. 

Section 12 – Ancillary provision 

82. Section 12 provides a power for the Scottish Ministers to make, by regulations, 

incidental, supplementary, consequential, transitional, transitory or saving provision relating to 

the Bill. 

Section 13 – Commencement 

83. Section 13 provides that this section, section 12 and section 14 of the Bill come into force 

on the day after Royal Assent. All other provisions are to come into force on a day appointed by 

regulations made by the Scottish Ministers, and those regulations may make transitional, 

transitory or saving provision related to commencement. 
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—————————— 

FINANCIAL MEMORANDUM 

 

INTRODUCTION 

1. As required under Rule 9.3.2 of the Parliament‘s Standing Orders, this Financial 

Memorandum is published to accompany the Domestic Abuse (Scotland) Bill, introduced in the 

Scottish Parliament on 17 March 2017. 

2. The following other accompanying documents are published separately: 

 statements on legislative competence by the Presiding Officer and the Cabinet 

Secretary for Justice (Michael Matheson MSP) (SP Bill 8–LC); 

 Explanatory Notes (SP Bill 8–EN); 

 a Policy Memorandum (SP Bill 8–PM). 

3. This Financial Memorandum has been prepared by the Scottish Government to set out the 

costs associated with the measures introduced by the Bill. It does not form part of the Bill and 

has not been endorsed by the Parliament. The Policy Memorandum explains in detail the 

background to the Bill and the policy intention behind the Bill. 

THE BILL 

4. The Domestic Abuse (Scotland) Bill (―the Bill‖) will improve how the justice system 

responds to domestic abuse by creating a specific offence of domestic abuse and making a 

number of associated changes to criminal procedure, evidence and sentencing in domestic abuse 

cases. 

5. There is flexibility to respond to changes in legislation as part of the normal ebbs and 

flows in the use of resources in the justice system.  However, the flexibilities available clearly 

have limits and each change in legislation must always be considered within the constraints 

existing at the time legislative change takes effect.  Some of the impact of the Bill‘s provisions 

will build up over time and criminal justice system agencies will require the Scottish 

Government to ensure the overall pressures arising from the Bill‘s provisions, and other 

legislative reforms, are accounted for through future justice spending review settlements.  

Sections 1-10 - offence as to domestic abuse 

COSTS ON THE SCOTTISH ADMINISTRATION 

6. These provisions create a new offence of domestic abuse. The key factor which will 

determine the cost implications will be the number of investigations, prosecutions and disposals 

arising directly as a result of the new offence.   
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7. In assessing the direct impact of the creation of the new offence, it is important to bear in 

mind that a significant number of criminal cases which relate to domestic abuse are already 

prosecuted in Scottish courts using existing laws.  The new offence relates to a course of conduct 

which can be committed in various ways including through conduct that is already criminal e.g. 

assault.  The new offence however can also be committed through conduct which either may not 

be criminal under existing laws or conduct which either cannot be or, at the very least, is 

extremely challenging to prosecute using existing laws. 

8. With this in mind, it is likely that a majority of the cases that may be investigated by 

Police Scotland and reported to the Crown Office and Procurator Fiscal Service (COPFS) for 

consideration of prosecution using the new offence will be cases that are already dealt with under 

existing laws.   

9. However, it is also evident that there will be a number of new cases, i.e. cases that 

previously would not have come to the attention of the police or COPFS and this will have a 

financial impact. 

10. In addition, it is also considered that in some cases which already are investigated and 

prosecuted under existing laws, a wider range of conduct will be able to be included within the 

charge as a result of the new offence.  For example, there will be current cases which are 

investigated and prosecuted as single incidents of, say, assault or threatening or abusive 

behaviour which will in future be able to be prosecuted under the new offence as a course of 

conduct involving both physical and/or psychological abuse.   

11. It is considered that an increase in costs will occur following the introduction of the new 

offence.  This view is based on a number of factors.   

12. Firstly, increased awareness of domestic abuse as a result of the creation of the new 

offence may lead to higher levels of reporting of these crimes to the police than otherwise would 

be the case.  This may relate to conduct that is already criminal under existing laws, but the 

higher levels of awareness generated by the creation of this new offence of the criminal justice 

system‘s ability to effectively deal with domestic abuse will encourage more people to come 

forward and report cases in a way that they would not have done previously even where the 

conduct amounting to the abuse was already capable of being prosecuted using existing laws e.g. 

physical abuse. 

13. Secondly, as the offence enables the prosecution of psychological abuse (where this 

forms part of a course of conduct), which either cannot or, at the very least, cannot easily be 

prosecuted under existing criminal laws, it is also likely that there will be cases reported for 

prosecution which are not reported at present as it is not considered a crime has been committed. 

This will include incidents that are not currently reported to the police at all and also incidents 

which are attended by the police but where no crime is recorded and so no report is ever made to 

COPFS.   

14. Thirdly, it is considered there will be an effect on existing cases in terms of the forum of 

prosecution.  In particular, a number of cases which are currently prosecuted in the summary 

courts as, for example, single incidents of threatening or abusive behaviour or common law 
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assault will, when considered alongside any psychological abuse that is also evidenced, may be 

regarded as sufficiently serious when considered as a course of conduct using the new offence 

that COPFS elect to prosecute them in a solemn court. 

15. Fourthly, there will also be additional costs which arise as a consequence of the likely 

increased complexity of a case where a decision is made to use the new offence to libel 

psychological abuse as well as conduct which could currently be prosecuted using an existing 

offence.   

16. Fifthly, there will be training costs associated with preparing the introduction of the new 

offence. 

17. Estimates for the extent of each of these costs are set out below.  In summary, new costs 

will arise from the following factors: 

 an increase in reports from: 

o general increased awareness of what constitutes domestic abuse leading to an 

increase in reports being made to the police; and  

o the new offence explicitly providing for the prosecution of psychological abuse 

where this forms part of a course of conduct, which cannot or, at least, cannot 

easily be prosecuted under existing laws, leading to an increase in the number of 

investigations and prosecutions; 

 the availability of the new offence making it possible to better identify and prosecute the 

totality of abuse, resulting in some cases amounting to a serious course of conduct being 

prosecuted in a higher level of court;  

 some cases becoming more complex to prosecute as they involve psychological abuse; 

and 

 training for the introduction of the new offence. 

Methodology applied in developing estimates 

18. When prosecuting cases currently, COPFS can add what is called a ―domestic abuse 

marker‖ to IT records to identify a case as being a domestic abuse case.  This is done so statistics 

can be collected on the extent of domestic abuse cases being dealt with within our criminal 

courts. 

19. This data has been used to develop estimates for the impact of the new domestic abuse 

offence.  In addition, COPFS have their own internal records of cases marked for prosecution in 

each year with the domestic abuse marker. Where it is considered appropriate, these figures have 

been used. 

Increase in reports 

20. The Scottish Criminal Proceedings database shows that in 2014/15, 15,619 people were 

proceeded against for an offence with a domestic abuse marker.  It is likely that, had the new 



This document relates to the Domestic Abuse (Scotland) Bill (SP Bill 8) as introduced in the 

Scottish Parliament on 17 March 2017 

 

 

4 

 

offence been in force in 2014/15, some of the 15,619 people proceeded against for various 

offences with a domestic abuse marker would instead have been charged with the offence of 

domestic abuse.  There are various reasons why not all such cases would have been prosecuted 

using the new offence, including that the new offence requires a course of conduct and this will 

clearly not always arise in cases involving domestic abuse (existing laws can of course continue 

to be used to prosecute single incidents of (physical) domestic abuse). 

21. Statistics collected by Police Scotland indicate that just under half of all ―domestic abuse 

incidents‖ recorded by them in 2015/16 did not result in the recording of a crime.  In part, this 

reflects the approach taken by Police Scotland in recording domestic abuse incidents in line with 

the following recording standard:  

“…Any form of physical, sexual or mental and emotional abuse [that] might amount to 

criminal conduct and which takes place within the context of a relationship”
1
.   

22. It is expected that these figures will include incidents where a crime is not recorded as the 

recording standard specially includes incidents that ―might‖ amount to criminal conduct as well 

as incidents that do amount to criminal conduct.   

23. In some of these incidents which are recorded as a domestic abuse incident but where a 

crime is not currently recorded, the situation will likely change once the new offence is 

introduced as there will now be evidence of conduct in some cases which could be charged using 

the new offence, either in isolation, or taken together with other information known to the police. 

24. Police Scotland statistics show that in 2015/16, the police dealt with 28,198 domestic 

abuse incidents that did not lead to the recording of a crime.  Sometimes, this will be because 

there is insufficient evidence that any crime was committed (e.g. because neighbours report a 

disturbance but on attending the incident, the police do not find evidence that it amounted to a 

crime).  However, and as noted above, it is anticipated that a small proportion of the incidents 

which the police are called to and currently do not record a crime will result in a crime being 

recorded once the new offence is in force. 

25. Furthermore, the Scottish Government is aware that domestic abuse is currently under-

reported.  The 2014/15 Scottish Crime and Justice Survey found that only one in five (19.5%) 

victims of partner abuse in the last 12 months said that the police came to know about the most 

recent (or only) incident
2
, with just over one in ten victims (11.6%) reporting the incident to the 

police themselves.  However the SCJS estimates that almost two-thirds of victims in the previous 

12 months told at least one person or organisation (such as friends, relatives, a doctor) about 

their most recent experience.   

26. It is therefore anticipated that the introduction of an offence which reforms the criminal 

law to better reflect victims‘ experience of domestic abuse, and the increased public awareness 

of the issue resulting from it, will encourage some victims to come forward to the police where 

previously they would not have done so. 

                                                 
1
 http://www.gov.scot/Publications/2016/10/2442/334220 

2
 http://www.gov.scot/Publications/2016/05/2505/6 

http://www.gov.scot/Publications/2016/10/2442/334220
http://www.gov.scot/Publications/2016/05/2505/6
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27. It is difficult to estimate precisely what the combined effect of increased public 

awareness of domestic abuse, in particular of tactics of coercive control and psychological abuse, 

and the extension of the criminal law to cover forms of psychological abuse will have on the 

number of domestic abuse cases reported by the police for consideration of prosecution.   

28. When the UK Government introduced the offence of ―controlling or coercive behaviour 

in an intimate or family relationship‖
3
, the impact assessment it produced estimated that the 

introduction of the offence would result in an increase in reporting of domestic abuse of 6%
4
. 

29. This estimate was based on responses received to their consultation seeking views on the 

creation of an offence of coercive control.  While the new offence in this Bill is not directly 

comparable with the offence introduced in England and Wales (the new offence contained in the 

Bill is wider than the Serious Crime Act 2015 offence in that it includes a more extensive range 

of types of abuse within it, but it is also narrower in covering only partners and ex-partners, and 

not abuse between people in other familial relationships), it is considered that a 6% increase in 

reported cases, comprising both incidents which are not currently reported to the police, and 

incidents reported to the police where no crime is currently recorded, is an appropriate central 

estimate of the impact of the new offence.   

30. However, it is considered there is a relatively high level of uncertainty in terms of 

providing an exact estimate of costs and so the memorandum also sets out the impact of a 2% 

increase (a low estimate) and a 10% increase (a high estimate) in reporting of domestic abuse 

cases. 

 

2014/15 

Impact 

(6% increase 

in reporting)  Increase on 2014/15 

A. Domestic abuse charges reported by 

police to COPFS  36,667 38,867
5
 + 2,200 charges 

B. Domestic abuse cases marked and 

prepared for prosecution* 19,633 20,811
6
 + 1,178 cases 

*This includes cases where one or more charges are prosecuted at the same time. 

31. The figures above indicate that a 6% increase in reporting of domestic abuse would lead 

to COPFS marking for prosecution an additional 1,178 cases involving domestic abuse.  This 

will include both cases charged using the new domestic abuse offence and offences prosecuted 

using existing criminal offences.   

32. Correspondingly, a 2% increase in reporting (lower estimate) would result in COPFS 

marking for prosecution an additional 393 cases, and a 10% increase (upper estimate) would 

result in COPFS marking for prosecution an additional 1,963 cases. 

                                                 
3
 Section 76 of the Serious Crime Act 2015 

4
See https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/393814/Impact_Assessment_-

_Strengthening_the_Law_on_Domestic_Abuse.pdf 
5
 Assuming, based on 2014/15 figures that one domestic abuse incident in which a crime is recorded = 1.13 charges 

reported to COPFS 
6
 Assuming, based on 2014/15 figures – 1 domestic abuse case =1.6 charges (i.e. that an individual perpetrator is on 

average charged with 1.6 offences). 

http://www.legislation.gov.uk/ukpga/2015/9/section/76
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/393814/Impact_Assessment_-_Strengthening_the_Law_on_Domestic_Abuse.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/393814/Impact_Assessment_-_Strengthening_the_Law_on_Domestic_Abuse.pdf
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33. It should be noted that there is a difference between the number of domestic abuse cases 

COPFS record as having been marked and prepared for prosecution (19,633), and the official 

Scottish Government Criminal Proceedings statistics showing the number of people prosecuted 

for offences with a domestic abuse marker in the Scottish courts (15,619).  There are a number of 

reasons for this.   

34. The Criminal Proceedings figures relate to cases concluded in 2014-15 while the COPFS 

figures relate to cases reported in 2014-15 (a case may be reported in one year, but concluded in 

the next year).  More significantly, the Criminal Proceedings figures relate to people who have a 

court verdict recorded against them, while the COPFS figures include all those cases which are 

initially marked for court and this will include some cases which will subsequently be marked 

for no further action. 

35. For the purpose of estimating the cost to COPFS of the new offence, it is considered 

appropriate use COPFS figures, which include cases where a decision is taken for no further 

action following consideration of the evidence.  It is considered appropriate to use this wider 

figure as the cases where no further action is taken can often involve complicated and sensitive 

investigations and require a significant amount of preparation and resource from COPFS before a 

decision is taken to take no further action.  

Costs on the Scottish Courts and Tribunals Service and Scottish Legal Aid Board 

36. However, for the purpose of estimating the cost on Scottish Courts and Tribunals Service 

(SCTS) and Scottish Legal Aid Board (SLAB), the Scottish Government Criminal Proceedings 

data for 2014/15 has been used, which reflects the number of actual cases concluded in the courts 

each year with a domestic abuse marker: 

 2014/15 

figures 

Additional 

cases arising 

from 2% 

increase in 

reporting 

Additional cases 

arising from 6% 

increase in 

reporting 

Additional cases 

arising from 

10% increase in 

reporting 

Cases marked for 

prosecution by 

COPFS 

19,633 393 1,178 1,963 

Number of 

prosecutions 

concluding in court 

15,619 312 937 1,562 

Additional 

convictions 

(assuming 70% 

conviction rate
7
) 

12,432 218 656 1,093 

                                                 
7
 See paragraph 49 for discussion of the conviction rate. 
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37. The cost to the criminal justice system of processing these additional cases will be 

dependent on the level of court (the ―forum‖) in which these cases are tried.   

38. The Scottish Government publication ―Costs of the Criminal Justice System in Scotland 

2014/15‖
8
 estimates that the average cost of criminal cases in different levels of court.  The table 

below sets out these costs: 

 High Court Case Sheriff Solemn 

Court Case 

Sheriff Summary 

Court Case 

Cost to COPFS £58,546 £4,473 £379 

Cost to SCTS £9,638 £1,856 £385 

Cost to SLAB £13,545 £1,852 £600 

Total Costs £81,729 £8,181 £1,364 

39. For the purpose of estimating the cost of these projected additional cases, it has been 

assumed that the cases will be heard in the same forum as existing domestic abuse cases.   

Costs on COPFS  

40. For the purpose of estimating costs for COPFS of cases which are marked and prepared 

for prosecution, the Scottish Government has used data provided by COPFS regarding the forum 

in which cases with a domestic abuse marker were tried in 2014/15.   

41. This shows that 94.6% of cases were marked for trial in the summary courts, 4.0% were 

marked for trial in the Sheriff court on indictment and 0.9% were marked for trial in the High 

Court (with the remaining 0.5% tried before a jury but were not accurately categorised as High 

Court or sheriff solemn court on COPFS systems).
9
 

42. For the purpose of estimating the cost to SCTS and SLAB, information contained in the 

Scottish Criminal Proceedings Database regarding cases tried in 2014/15 has been used to 

estimate the proportion of cases tried in each forum.  This shows that 96.6% of cases were tried 

in the summary courts, 2.5% were tried in the Sheriff court on indictment and 0.8% were tried in 

the High Court. 

43. As noted above at paragraph 35 for the purpose of estimating the costs to COPFS, it is 

considered appropriate to use its figures on the proportion of cases marked to be tried in each 

forum to estimate costs they will incur.  However, for the purpose of estimating costs to SLAB 

                                                 
8
 See http://www.gov.scot/Topics/Statistics/Browse/Crime-Justice/Publications/costcrimjustscot/costcrimjustdataset 

9
 For the purpose of the estimate below, we have split these cases as per the approximately 20% High Court, 80% 

Sheriff solemn that is recorded for cases where the forum is known. 

http://www.gov.scot/Topics/Statistics/Browse/Crime-Justice/Publications/costcrimjustscot/costcrimjustdataset
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and SCTS, it is considered that data on cases which go to trial clearly provide a more accurate 

basis upon which to estimate likely costs. 

44. The Scottish Government has estimated the total cost of a 6% increase in cases to 

COPFS, SCTS and SLAB as follows: 

 High Court Sheriff 

solemn 

Sheriff 

summary 

Total 

Cost to COPFS of 

1,178 cases marked 

for prosecution 

12 x £58,546 

= £702,552 

52 x £4,473 

= £232,596  

1,114 x £379 = 

£422,206 

£1,357,354 

Cost to SCTS of 937 

cases prosecuted 

8 x £9,638 = 

£77,104 

24 x £1,856 

= £44,544 

905 x £385 = 

£348,425  

£470,073 

Cost to SLAB of 937 

cases prosecuted 

8 x £13,545 = 

£108,360 

24 x £1,852 

= £44,448 

905 x £600 = 

£543,000  

£695,808 

 Total = £2,523,235 

45. This shows that the total costs to COPFS, SCTS and SLAB of a 6% increase in cases 

reported for prosecution is £2,523,235. 

46. Using the same methodology, the cost of a 2% increase (lower estimate) in the number of 

cases reported for prosecution would be £841,078 while the cost of a 10% increase (upper 

estimate) in the number of cases reported for prosecution would be £4,205,392. 

Costs on the Scottish Prison Service 

47. In terms of sentencing, in 2014-15, 80% of cases prosecuted in the courts in Scotland 

with a domestic abuse marker resulted in a conviction.  However, it is considered it is likely that 

it will be slightly more challenging to secure convictions for the new offence than the current 

profile of cases with a domestic abuse marker.  This relates to the operation of the new offence 

which requires three separate conditions to be met before the offence can be said to have been 

committed including, for some cases, proving a specific effect or effects in relation to the partner 

subject to the abuse. For the new offence therefore, it has been assumed that 70% of the 

additional prosecutions resulting from the creation of the new offence will result in conviction.   

48. Using this approach, it is estimated that there would be 656 additional convictions 

resulting from 937 additional domestic abuse cases each year. 

49. In 2014-15, 12,432 people were convicted of offences where a domestic abuse marker 

was recorded.  Of these, 1,560 (12.5%) resulted in a custodial sentence, with the average length 

of sentence being 257 days, 3,512 (28.2% were given a community sentence), 3,121 (25.1%) 



This document relates to the Domestic Abuse (Scotland) Bill (SP Bill 8) as introduced in the 

Scottish Parliament on 17 March 2017 

 

 

9 

 

resulted in a financial penalty, and the remaining 4,239 (34.1%) were given another form of non-

custodial disposal, including admonishment. 

50. Applying the breakdown of disposals from existing offences associated with domestic 

abuse to the new offence would result in the following disposals being imposed:  82 custodial 

sentences of average length 257 days; 185 community penalties; 165 financial penalties; and 224 

other non-custodial disposals. 

 Custodial 

sentence 

Community 

sentence 

Financial 

Penalty 

Other non-

custodial 

disposal 

Percentage of 

cases in which 

penalty 

imposed in 

2014/15 

12.5% 28.2% 25.1% 34.1% 

Number of 

additional 

penalties 

arising 

82 185 165 224 

51. Under existing prisoner early release rules, offenders receiving an average sentence of 

257 days will, under rules governing early release from short-term sentences, be released after 

serving half their sentence in custody.   

52. The Scottish Prison Service‘s Annual Report and Account 2015/16
10

 states that the ―unit 

cost‖ of a prison place in 2015/16 was £37,331. The estimated annual cost in terms of prison 

places arising from a 6% rise in cases reported for prosecution is therefore estimated at £37,331 

x (0.5 x 257/365) x 82 = £1,077,690.   

53. Using the same methodology, a 2% increase (lower estimate) in cases reported for 

prosecution is estimated to cost £359,230 in respect of prison places and a 10% increase (upper 

estimate) in cases reported for prosecution would cost £1,796,150 in respect of prison places. 

Costs on Police Scotland 

54. An increase in the number of domestic abuse incidents reported to the police will also 

have cost implications for Police Scotland.   

55. Police Scotland have estimated what these costs will be, based on the time taken from 

officers to respond to a domestic abuse incident, which has been calculated based on the time 

                                                 
10
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taken from officers marking themselves ―at scene‖ to ―leaving scene‖ when responding to a 

domestic abuse incident. 

 2% increase in 

domestic abuse 

incidents 

6% increase in 

domestic abuse 

incidents 

10% increase in 

domestic abuse 

incidents 

Extra hours 

generated by 

increased domestic 

abuse incidents 

reported to police 

5,365 hours 16,095 hours 26,825 hours 

Cost (based on 2 

constables 

attending these 

incidents)* 

£240,137 £720,412 £1,200,687 

*The average hourly cost of a constable is £22.38 

56. Police Scotland noted that it is likely that an increase in the number of domestic abuse-

related cases being reported to them may result in other costs arising from, for example, the 

detention and arrest of suspects, appearances at court and the involvement of other officers at 

high ranks.  For example, there are supervisory officer responsibilities in response to domestic 

abuse incidents which include participation in the decision making process and Risk and 

Concern Hub staff, who assess risk and share information with relevant partners.  However, 

Police Scotland did not consider it possible to quantify the cost implications of these factors.  

The estimated costs above should therefore be regarded as a minimum projected cost for Police 

Scotland. 

Ability to better identify and prosecute the totality of abuse resulting in some cases being 

prosecuted in a higher level of court 

57. It is likely that the creation of a specific offence of domestic abuse will result in some 

cases which are currently reported to COPFS and which are prosecuted in a sheriff summary 

court being, in the future, prosecuted in a sheriff solemn court.  This is likely to occur in cases in 

which the fact that it is possible to libel offending behaviour relating to patterns of psychological 

abuse mean that the alleged offence committed by the accused becomes sufficiently serious to 

justify trial in a higher level of court.  

58. It is challenging to estimate with any degree of certainty how many cases would be 

affected in this way.   

59. However, in recent years, COPFS have carried out two case review exercises seeking to 

determine how the cases reported to COPFS fit within Michael Johnson‘s typology of domestic 

abuse
11

. This typology recognises three broad categories of domestic abuse: situational couple 
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violence – comprising incidents of conflict provoked by situational factors; intimate terrorism – 

sometimes referred to as ―coercive control‖ and comprising a pattern of controlling behaviours 

and tactics designed to dominate and control; and violent resistance – where victims of intimate 

terrorism respond with violence to the abuse and control they are subjected to.   

60. These reviews found that a minimum of 23% of domestic abuse cases reported to COPFS 

were identified as ―intimate terrorism‖. However, those case review exercises concluded that 

there were significant challenges in confidently being able to categorise cases in terms of this 

typology. Caution must therefore be applied when using this figure given the size and inherent 

limitations of the exercise and given the significant number of cases which could not be 

categorised. COPFS consider that 23% is therefore a potentially conservative estimate.   

61. While there is not an exact match between cases which have been identified as 

constituting ―intimate terrorism‖ in the case review exercises and the terms of the new domestic 

abuse offence, COPFS consider it to be the most accurate measure available by which it can be 

estimated how many existing cases might involve patterns of psychological abuse and coercive 

control which can be prosecuted using the new offence.   

62. COPFS figures show there were 18,581 cases with a domestic abuse marker which were 

marked for prosecution in the summary courts in 2014/15. Applying the figures from the case 

review exercises, this would suggest that 4,274 of these cases involved patterns of  abuse of the 

kind that Michael Johnson categorises as ―intimate terrorism‖. Many of these cases would 

continue to be prosecuted in a summary court, but it is appropriate to estimate that some will be 

prosecuted in the future in a higher level of court. 

63. If 5% of these specific cases involving ―intimate terrorism‖ are elevated from sheriff 

summary to sheriff solemn for prosecution, this would represent 214 cases being heard in a 

higher level of court.   

64. The difference in the average unit cost between a sheriff summary prosecution and a 

sheriff solemn prosecution is £6,874.  The increase in cost to COPFS, SCTS and SLAB of these 

214 cases is £1,471,036. 

65. It is reasonable to assume that a similar proportion of cases currently tried in the sheriff 

court may be tried in the High Court as a consequence of the ability to libel a whole course of 

conduct which the accused is alleged to have committed. COPFS figures show that 782 domestic 

abuse cases were tried in the sheriff solemn courts in 2014/15. If 23% of those involved 

―intimate terrorism‖ and 5% of those cases are elevated from sheriff solemn to the High Court 

for prosecution, this would represent an additional nine cases being heard in the High Court each 

year. 

66. The difference in the average unit cost between a sheriff solemn prosecution and a High 

Court prosecution is £73,548.  The increase in cost to COPFS, SCTS and SLAB of these nine 

cases is £661,932. The total estimated additional annual cost arising from cases being tried in a 

higher forum than would otherwise have been the case is therefore £2,132,968. 
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 Some cases becoming more complex to prosecute as they involve psychological abuse 

67. If it is assumed that the 95% of the existing summary cases which COPFS have identified 

as involving ―intimate terrorism‖ continue to be prosecuted in the summary courts, it is 

nonetheless likely that the complexity of those prosecutions will increase if they are prosecuted 

using the new offence. There may be increased costs arising from factors such as the requirement 

for more detailed preparation, costs related to citing additional witnesses and generally lengthier 

trials as the nature of proving the conduct amounting to the offence becomes, on average, more 

challenging.  

68. This would potentially affect 4,060
12

 cases, although in practice, COPFS consider it 

unlikely that they would libel the new offence in every summary case that they have categorised 

as ―intimate terrorism‖.   

69. However, COPFS estimate that, in the round, the increased complexity resulting from 

prosecuting a ―course of conduct‖ case would result in an average increase of 5% in the cost of 

prosecuting these cases.  If it is assumed that there will be increases of a similar size in the cost 

of such cases for SCTS and SLAB costs, this means there would be an increase in the cost of 

these cases of £68.20 per case, resulting in an additional cost of £276,892 each year. 

Aggravation in relation to a child 

70. Section 4 of the Bill creates a statutory aggravation to the offence that, in committing the 

offence, the perpetrator directed behaviour at a child or directed behaviour at the victim with the 

assistance of a child and require courts to take account of that fact in sentencing the offender. 

71. The statutory aggravation will formally require the court to consider whether a more 

severe sentence is required in any given case.  The aggravation does not increase the maximum 

sentence available and this, coupled with the fact that the courts are already likely to be 

considering all the facts and circumstances of each case before them in deciding the appropriate 

sentence means that it is unlikely that new costs will arise. 

72. However, SCTS consider that the requirement to state and record the extent of, and 

reasons for, any difference in sentence as a result of the aggravation in each case where the 

aggravation is proven will result in additional costs of around £28,000 each year for SCTS (or 

£26,930 if there is a 2% rise in the number of cases, and £29,100 if there is a 10% rise in the 

number of cases). 

73. Court minutes will require to record the matters specified in clause 4(4) including any 

difference in sentence, which will require an update to SCTS‘ IT systems to ensure that the child 

aggravation and any difference in sentence is recorded. SCTS estimate that the cost of making 

such a change to their system will be around £25,000.   
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Training for the introduction of the new offence 

74. There will also be a requirement for COPFS and Police Scotland to provide training on 

the new offence.   

75. COPFS estimate that the cost of designing and delivering training to its staff on the terms 

and implementation of the new offence will be £45,874.  The figure includes: 

 development of a two hour face-to-face session, including an input devised and 

developed by an external agency with expertise in providing training on domestic 

abuse, to be delivered by legal staff in local offices, including ‗train the trainer‘ 

sessions; 

 delivery of the above sessions including the cost of covering legal staff while they 

are attending the training; and 

 development of an e-learning package. 

76. Police Scotland estimate that the cost of training staff on the new offence will be 

£441,928, based on figures provided by SafeLives/College of Policing for Coercive Control 

training they delivered to Police Forces in England and Wales. This figure consists of:  

 first responder one-day training for 8,364 frontline officers (up to and including the 

rank of Inspector) at £52 per learner, per day = £434,928; 

 ‗Train the trainers‘ event = £2,950; 

 two day ‗health check‘ of a police area  to assess how well equipped the force are to 

deal with domestic abuse and to support the implementation of the learning and 

practice derived from the classroom-based training £3,500. 

COSTS ON LOCAL AUTHORITIES 

77. The ―2014/15 Cost of the Criminal Justice System‖
13

 publication estimates that the 

average cost of a community sentence such as the community payback order is £2,259.  In 

2014/15, 28.2% offenders convicted of an offence with a domestic abuse marker received a 

community penalty. Using the central estimate of an additional 656 convictions, the new offence 

is estimated to give rise to an additional 185 offenders receiving community penalties, resulting 

in additional costs of £417,915.   

78. For the lower (2% increase) and upper (10% increase) estimates, this would equate to 

costs between £139,305 and £696,525.   

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

79. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses as a result of the new offence.  
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Schedule 1(1) – bail condition concerning precognition 

COSTS ON THE SCOTTISH ADMINISTRATION 

80. This provision adds a new standard bail condition for any person accused of a domestic 

abuse offence (either the new offence in this Bill or an offence where the domestic abuse 

aggravation in section 1 of the Abusive Behaviour and Sexual Harm (Scotland) Act 2016 (―the 

2016 Act‖) has been libelled).   

81. This new bail condition prohibits the accused from directly undertaking a precognition or 

asking questions of the complainer with instead any precognition/questioning having to be 

undertaken by a solicitor. 

82. In 2014/15, there were 15,619 cases prosecuted with a domestic abuse marker.  Using the 

central estimate of an increase in 6% in cases following the introduction of the new offence, this 

amounts to 16,556 cases where the new condition will operate.  

83. Not all of these cases will require imposition of the new bail condition. Clearly, those 

where the accused is cited to appear, or remanded, will not.   

84. Costs arise for the SCTS in terms of amendment of its IT to include the new condition, 

and costs of the time of court officials (and use of the courts themselves) involved in explaining 

the new condition to the accused affected by it (under the Criminal Procedure (Scotland) Act 

1995 (―the 1995 Act‖), there is a requirement for the court to explain what bail conditions have 

been imposed in ordinary wording). There may also be some costs arising from precognitions 

etc. being undertaken by a solicitor rather than by the accused. 

85. For offences with a domestic abuse marker, where the accused is released on bail, the 

court would have to explain the new standard bail condition in each of those cases. On the 

assumption that in 6,248 cases (40%) of the 15,619 cases prosecuted with the domestic abuse 

marker the accused were released on bail, the SCTS has estimated that this would result in 

additional costs of £45,000 per annum in respect of additional court time.  

86. Factoring in the percentage increase of 6 per cent this would result in additional costs to 

SCTS of approximately £3,000 per annum. An increase of 2% would lead to additional costs of 

£1,000, and an increase of 10% to additional costs of £5,000.     

87. Costs for the SLAB will be minimal. Very few individuals conduct their own defence: if 

a solicitor is undertaking the case he or she will wish to take any precognitions necessary in any 

case.  

88. In summary cases the costs of precognition will be accounted for in any block fee – a 

single payment made for legal aid in summary cases, intended to cover all expenditure by the 

acting solicitor. It is assumed that 64 cases will be marked for prosecution at sheriff solemn or 

High Court level (see table in paragraph 44).  
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89. This figure is used rather than the lower figure for cases actually prosecuted as 

precognitions will occur at a stage prior to prosecution. It is likely that agents would be engaged 

as a matter of course for nearly all of these. 

90. Where solicitors undertake precognitions SLAB pays £36.60 for half an hour‘s 

precognition, together with a block fee of £152 for work in relation to the precognition, such as  

letter writing, telephone calls and meetings beforehand. This adds up to £188.60.  If as many as 

10 of these cases required the intervention of solicitors who would not otherwise have been 

employed, this would amount to £1,886.  A 2% increase in cases, applied to these figures, would 

increase costs by £629 and a 10% increase in cases would increase costs by £3,143.  

COSTS ON LOCAL AUTHORITIES 

91. It is not anticipated that there will be any new costs falling on local authorities as a result 

of this provision.  

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

92. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses as a result of this provision.  

Bail condition concerning precognition 

 2% Increase in 

domestic abuse 

incidents 

6% Increase in 

domestic abuse 

incidents 

10% Increase in 

domestic abuse 

incidents 

SCTS £46,000 £48,000 £50,000 

SLAB £629 £1,886 £3,143 

Total £46,629 £49,886 £53,143 

(NB – the figures above include costs relating to the base from which an increase in domestic incidents is calculated. 

This is because the new condition will result in new costs arising in respect of this base load as well.) 

Schedule 1(2)-(4) – prohibition on conduct of own defence 

COSTS ON THE SCOTTISH ADMINISTRATION 

93. This provision prohibits an accused person from conducting their own defence whenever 

either the new offence in this Bill or an offence where the domestic abuse aggravation in section 

1 of the 2016 Act has been libelled.   

94. The court will have to ensure, at the relevant time that the accused will be legally 

represented.  The vast majority of accused persons do not currently conduct their own defence.  
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95. In respect of estimating how many cases may be affected, a comparison is available with 

the provisions in place for sexual offences in respect of where a ban of self-representation 

operates, which is similar to that proposed for domestic abuse cases. 

96. In 2014/15 SLAB authorised payment for 31 cases where a solicitor was appointed by the 

court.  The number of persons proceeded against for sexual offences in that year was 1,632.  

Thus slightly less than 2% of accused had to have a solicitor appointed for them by the court 

where they would otherwise have conducted their own defence. 

97. Not all individuals who conduct their own defence in sexual offence cases have a 

solicitor appointed for them by the court. The legislation provides that the court should do this 

only where accused individuals have not appointed a solicitor themselves.  In general, it is to be 

expected that people will prefer a solicitor of their own choosing to act for them rather than one 

appointed by the court. Thus a number of accused, in these circumstances, would have made 

their own arrangements.  Unfortunately, there is no data held on the number of accused who 

appoint their own solicitor, but it is also reasonable to estimate that SLAB would have to bear 

additional costs for this category too.   

98. It seems reasonable, therefore, to assume that at least as many accused, and probably 

more, engage their own agents as have them appointed by the court. It is estimated that 

altogether some 5% of persons proceeded against in sexual offences are required by the existing 

legislation to engage agents, or have them appointed by the court, where they would otherwise 

be conducting their own defence.  

99. A similar proportion applied to the 16,556 cases it is suggested (at paragraph 82) would 

arise under the proposed offence would be a total of 828 cases.  

100. Based on the assumption that 5% of accused are unrepresented, the requirement for 

notification at various stages is estimated to incur additional costs to SCTS of up to £6,000  per 

annum. A 2% or 10% increase in the number of cases would lead to total cases of 15,931 and 

17,181 cases. If 5% of these were unrepresented that would be 797 cases and 859 cases 

respectively, and respective increases in costs of £5,800 and £6,200.  

101. Under rule 33.6 of the Criminal Procedure Rules 1996, the clerk of court is required to 

intimate to SLAB the appointment of a solicitor under section 288D(2) of the 1995 Act 

(proceedings in respect of sexual offences). There will be a similar requirement where a solicitor 

is appointed in relation to domestic abuse offences (and offences where there is a domestic abuse 

aggravation).  

102. Based on an assumption that a solicitor is appointed by the court in 2% of cases this 

would result in additional cost to SCTS of £2,000 per annum. Again this is calculated on the 

basis of 16,556 cases. The use of 2% or 10% for the increase in cases brought about by the 

proposed legislation will make the additional cost £1,900 or £2,100 respectively. 
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103. In respect of costs to SLAB, it is considered appropriate to base estimates on the actual 

cost in 2015/16 of the 31 cases SLAB paid for where agents were appointed by the court in 

sexual offences.  This was £66,222 – averaging about £2,140 per case.  

104. A similar average applied to 828 cases would give overall costs of £1,771,920. This is 

based on an overall figure of 16,556 cases as provided by a 6% increase. Were the increase to be 

2% or 10%, the number of cases estimated to be affected by this provision would be 797 cases 

and 859 cases respectively. This would lead to increases in costs of £1,705,580 and £1,838,260 

respectively. 

COSTS ON LOCAL AUTHORITIES 

105. It is not anticipated that there will be any new costs falling on local authorities as a result 

of this provision.  

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

106. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses as a result of this provision. 

Prohibition on conduct of own defence 

 2% Increase in 

domestic abuse 

incidents 

6% Increase in 

domestic abuse 

incidents 

10% Increase in 

domestic abuse 

incidents 

SCTS £7,700 £8,000 £8,300 

SLAB £1,705,580 £1,771,920 £1,838,260 

Total £1,713,280 £1,779,920 £1,846,560 

(NB – the figures above include costs relating to the base from which an increase in domestic incidents is calculated. 

This is because the new condition will result in new costs arising in respect of this base load as well.) 

Schedule 1(5) – presentation of certain expert evidence 

COSTS ON THE SCOTTISH ADMINISTRATION 

107. This provision permits expert evidence to be introduced into court where it relates to 

explaining the behaviour of the complainer in a domestic abuse case (either for the new offence 

in this Bill or an offence where the domestic abuse aggravation in section 1 of the 2016 Act has 

been libelled).  

108. Costs will arise not only in respect of those of the expert witnesses themselves, but also in 

increased court time, and the time of the judiciary and other court officials, in hearing this 

evidence.  
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109. Based on 2014/15 figures (for sheriff summary proceedings only) and on the assumption 

that leading expert evidence may take additional court time of one hour per case, the SCTS 

estimates this would lead to an extra cost to it of £778,000 per annum. This is derived from an 

assumption of 1 hour for each of an estimated 3,634 cases (those domestic abuse cases which 

actually proceeded to trial in 2014/15), multiplied by the combined judiciary and staffing hourly 

costs (£214.09).   

110. This is an estimate given by SCTS for the central figure of 16,556 cases. Were the 

increase in the number of cases to increase by 2% or 10% instead, the additional costs would be 

£749,000 and £807,000 respectively. 

111. As to costs of expert evidence to COPFS, in 2014/15 the Crown Office spent £142,916 

altogether on expert evidence in sexual offence cases. Not all of these monies were spent on 

expert evidence about behaviour of the complainer. Indeed, given that much expert evidence 

would relate to forensic science it seems appropriate to assume that one quarter of this total - 

£35,000 approximately – was spent on evidence relating to the subsequent behaviour of the 

complainer.   

112. As described above, the number of sexual offence cases in 2014/15 was 1,632, or 

approximately 10% of the number of cases to which it is suggested the new offence will give rise 

to.  Applying these ratios to the costs of expert witness evidence, a reference figure for the costs 

of this provision may be suggested as £350,000. This is based on 16,556 cases, which include an 

uplift of 6%. Were the increase in the number of cases to increase by 2% (lower estimate) or 

10% (high cost estimate) instead, the additional costs would be £338,000 and £363,000 

respectively. 

113. Regarding the defence, it is to be expected that if the Crown leads expert evidence about 

the behaviour of the complainer, the defence will seek to lead expert evidence to rebut it. This 

will generally fall to be paid for by SLAB. It is considered appropriate that the costs may be 

estimated to be not dissimilar to those of the Crown: again, £350,000 – or £338,000 and 

£363,000 if 2% or 10% estimated increase in number of cases are used, respectively. 

COSTS ON LOCAL AUTHORITIES 

114. It is not anticipated that there will be any new costs falling on local authorities as a result 

of this provision.  
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COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

115. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses as a result of this provision. 

Presentation of certain expert evidence 

 2% Increase in 

domestic abuse 

incidents 

6% Increase in 

domestic abuse 

incidents 

10% Increase in 

domestic abuse 

incidents 

SCTS £749,000 £778,000 £807,000 

SLAB £338,000 £350,000 £363,000 

COPFS £338,000 £350,000 £363,000 

Total £1,425,000 £1,478,000 £1,533,000 

Schedule 1(6) – victim safety in relation to sentencing 

COSTS ON THE SCOTTISH ADMINISTRATION  

116. The provision itself does not extend the powers of the court when sentencing e.g. it does 

not enhance sentencing powers and instead seeks to reassure victims and others that the court 

will approach sentencing in relevant cases by, amongst other matters, having regard to victim 

safety. Victim safety is a matter courts will already have regard to albeit without a statutory 

obligation to do so and it is not anticipated that there will be any new costs falling on the Scottish 

Administration as a result of this provision.   

COSTS ON LOCAL AUTHORITIES 

117. It is not anticipated that there will be any new costs falling on local authorities as a result 

of this provision.  

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

118. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses as a result of this provision. 

Schedule 1(7) – consideration of non-harassment order 

COSTS ON THE SCOTTISH ADMINISTRATION 

119. The requirement for the court to consider the imposition of a non-harassment order 

(NHO) in all domestic abuse cases (i.e. for the new offence and where the domestic abuse 
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aggravation under section 1 of the 2016 Act is libelled) will result in additional court time being 

required.  

120. On the basis of that COPFS recorded 12,432 convictions with a domestic abuse marker in 

2014/15, SCTS estimate that this will result in an additional cost to them of £89,000 per annum 

based on additional court time (including judicial and staff costs).  For the projected increase of 

6%, an additional 746 convictions would give rise to costs to SCTS of £5,500. This amounts to 

£94,500 in total. 

121. The provisions are also likely to result in an increase in the number of NHOs made under 

section 234A of the 1995 Act.  As a result, there is also likely to be an increase in the number of 

applications to revoke or vary a NHO.  This will result in additional costs to SCTS for 

processing the application including assigning a hearing/ intimation to the parties and the 

disposal of the application. 

122. Although no specific data is available, it is considered appropriate to estimate that 25% of 

domestic abuse convictions result in an NHO being made, and assume that in 20% of those cases 

an application to revoke or vary being made, this would result in additional costs to SCTS of 

around £7,000 per annum. 

123. Total costs falling on SCTS would amount to £101,500.  Were the increase in the number 

of cases to increase by 2% (lower estimate) or 10% (higher estimate) instead, the additional costs 

would be £97,570 and £105,450 respectively. 

COSTS ON LOCAL AUTHORITIES 

124. It is not anticipated that there will be any new costs falling on local authorities as a result 

of this provision.  

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

125. It is not anticipated that there will be any new costs falling on other bodies, individuals or 

businesses as a result of this provision.  
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SUMMARY OF COSTS 

ESTIMATED COSTS OF THE BILL 

  

Recurring costs 

Cost With projected 

2% increase in 

reporting 

With projected 

6% increase in 

reporting 

 

With projected 

10% increase in 

reporting 

 

Offence as to domestic abuse (section 1 to 10) 

Cost of 

additional court 

cases to COPFS, 

SCTS, SLAB. 

(paragraphs 36-

46) 

£841,078 £2,523,235 £4,205,392 

Cost of existing 

cases tried in 

higher forum as a 

result of new 

offence. 

(paragraphs 57-

66) 

 

£2,132,968 

 

£2,132,968 

 

£2,132,968 

Costs arising 

from additional 

complexity of 

existing cases 

(paragraphs 67-

69) 

£276,892 £276,892 £276,892 

Costs to SPS 

arising from 

imprisonment of 

offenders 

(paragraphs 47-

53) 

£359,230 £1,077,690 £1,796,150 

Costs to local 

authorities from 

imposition of 

£139,305 £417,915 £696,525 
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Community 

penalties 

(paragraphs 77-

78) 

Policing costs 

(paragraphs 54-

56) 

£240,137 £720,418 £1,200,687 

Costs arising 

from aggravation 

in relation to a 

child (paragraphs 

70-73) 

£26,930 £28,000 £29,100 

Total annual 

recurring costs 

of domestic 

abuse offence 

£4,016,540 £7,177,118 £10,337,714 

Reforms concerning criminal procedure, evidence and sentencing (the 

Schedule) 

Costs to SCTS 

and SLAB 

arising from bail 

condition 

concerning 

precognition 

(paragraphs 80-

90) 

£46,629 £49,886 £53,143 

Costs to SCTS 

and SLAB 

arising from 

prohibition on 

conducting own 

defence 

(paragraphs 93-

104) 

£1,713,280 £1,779,920 £1,846,560 

Costs to SCTS, 

SLAB and 

COPFS arising 

from 

presentation of 

£1,425,000 £1,478,000 £1,533,000 
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certain expert 

evidence 

(paragraphs 107-

113) 

 Costs to SCTS 

arising from 

mandatory 

consideration of 

non-harassment 

order 

(paragraphs 119-

123) 

£97,570 £101,500 £105,450 

 Total annual 

recurring costs 

of Bill 

£7,299,019 £10,586,424 £13,875,867 

One-off costs Training of 

COPFS staff 

(paragraphs 74-

75) 

£45,874 

Training of 

Police staff 

(paragraph 76) 

£441,378 

Updates to SCTS 

IT systems 

(paragraph 73) 

£25,000 

COSTS IN FIRST YEAR FOLLOWING IMPLEMENTATION AND LATER YEARS 

126. The cost of the provisions contained in the Bill, and especially relating to the new offence 

of abuse of a partner or ex-partner, is highly dependent on the number of additional domestic 

abuse cases which are reported, investigated, prosecuted and disposed of as a consequence of the 

introduction of the new offence.  For the reasons given at the outset, there is considerable 

uncertainty as to what the extent of the increase will be and the Memorandum therefore sets out 

for illustrative purposes, the implications of a 2% increase in cases and a 10% increase, in 

addition to the central estimate of a 6% increase. 

127. An exception will be where new procedural provisions will be applied to cases which 

would have arisen in any event – new bail conditions, new rules on self-representation and on 

expert evidence. The difference between the amount of these costs incurred in the first year, and 



This document relates to the Domestic Abuse (Scotland) Bill (SP Bill 8) as introduced in the 

Scottish Parliament on 17 March 2017 

 

 

24 

 

in subsequent ones, will be relatively small even at the upper estimate of a 10% overall increase 

in cases.  

128. A significant proportion of the total cost results from the relatively small number of the 

most serious cases which are tried on indictment.  It is likely therefore that in the first years in 

which the provisions of the Bill are in effect the actual costs may be towards the lower end of the 

range that has been estimated i.e. more focused on the lower estimate of 2%.  This is because in 

the first months and years after the offence is commenced, new cases involving psychological 

abuse which are difficult to prosecute using the existing law could only libel this kind of 

behaviour where it is alleged that it occurred after the date on which the offence came into effect.   

129. Over a period of, say, 3 to 6 years, it is likely that there will be more cases in which 

psychological abuse and coercive and controlling behaviour of the most severe kind, taking place 

over many months or years, and the annual cost of the offence may increase.  However, in 

making projections of the long-term cost implications of the Bill‘s provisions, it is important to 

acknowledge that over the longer term, the offence may have a deterrent effect on would-be 

offenders, which could lead to a reduction in the number of cases reported for prosecution. 

130. With this in mind, it is suggested that the estimated costs in the first couple of years may 

be more likely to be around the lower estimate (£7.3 million) than the central estimate (£10.6 

million), but that the central estimate becomes more likely in subsequent years i.e. from year 3 

onwards following the introduction of the offence. 
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—————————— 

 

STATEMENTS ON LEGISLATIVE COMPETENCE 

As required under Rule 9.3.1 and 1A of the Parliament’s Standing Orders, these statements on 

legislative competence are published to accompany the Domestic Abuse (Scotland) Bill, 

introduced in the Scottish Parliament on 17 March 2017. The following other accompanying 

documents are published separately: 

 a Financial Memorandum (SP Bill 8–FM); 

 Explanatory Notes (SP Bill 8–EN); 

 a Policy Memorandum (SP Bill 8–PM). 

—————————— 

 

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 17 March 2017, the Presiding Officer (Rt Hon Ken Macintosh MSP) made the following 

statement: 

―In my view, the provisions of the Domestic Abuse (Scotland) Bill would be within the 

legislative competence of the Scottish Parliament.‖ 

—————————— 

 

 SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

On 17 March 2017, the Cabinet Secretary for Justice (Michael Matheson MSP) made the 

following statement: 

―In my view, the provisions of the Domestic Abuse (Scotland) Bill would be within the 

legislative competence of the Scottish Parliament.‖ 
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DELEGATED POWERS MEMORANDUM 

 

INTRODUCTION 

1. This memorandum has been prepared by the Scottish Government in accordance with 

Rule 9.4A of the Parliament’s Standing Orders, in relation to the Domestic Abuse (Scotland) 

Bill.  It describes the purpose of each of the subordinate legislation provisions in the Bill and 

outlines the reasons for seeking the proposed powers.  This memorandum should be read in 

conjunction with the Explanatory Notes and Policy Memorandum for the Bill 

2. The contents of this memorandum are entirely the responsibility of the Scottish 

Government and have not been endorsed by the Scottish Parliament. 

OUTLINE OF BILL PROVISIONS 

3. The Bill is in two parts.   

4. Part 1 of the Bill provides for an offence consisting of a course of abusive behaviour 

towards a partner or ex-partner, along with related procedural provision (including a statutory 

aggravation applying where the offence involves a child in a certain way). 

5. Part 2 of the Bill introduces a schedule which makes a number of associated reforms to 

rules of criminal procedure relating to the offence (which also extend to offences subject to the  

statutory aggravation involving abuse of partners or ex-partners).  These reforms are, mainly by 

amendment to the Criminal Procedure (Scotland) Act 1995 (the 1995 Act):  

 Creating  a standard bail condition prohibiting a person accused of a domestic abuse 

offence from conducting precognition of the complainer other than through a solicitor; 

 Prohibiting an accused person in a domestic abuse case from personally conducting the 

defence in court; 

 Applying the same rules for the benefit of vulnerable witnesses as apply to other serious 

offences;  

 Permitting certain expert evidence relating to the behaviour of the complainer in domestic 

abuse cases; 
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 Requiring the court, when sentencing a person convicted of a domestic abuse offence, to 

have regard to the aim of ensuring that the victim is not subject to further abuse by the 

offender; and 

 Placing a duty on the court to automatically consider whether to make a non-harassment 

order against a person convicted of a domestic abuse offence. 

RATIONALE FOR SUBORDINATE LEGISLATION 

6. In deciding whether provisions should be specified on the face of the Bill or left to 

subordinate legislation, we have carefully considered the importance of each matter against the 

need to:  

 achieve the appropriate balance between the importance of the issue and the need to 

provide flexibility to respond to changing or unforeseen circumstances quickly, in light of 

experience, without the need for primary legislation; and  

 ensure the proper use of parliamentary time is made.  

DELEGATED POWERS 

Section 12 – Ancillary provision 

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations 

Parliamentary procedure: affirmative if amends primary legislation, otherwise negative 

Provision 

7. Section 12(1) of the Bill enables the Scottish Ministers to make such incidental, 

supplementary, consequential, transitional, transitory or saving provision as they consider 

appropriate for the purposes of, in connection with or for giving full effect to the Bill.  

Reason for taking power 

8. This power is necessary to allow flexibility when it comes to implementation of the Bill 

or to address issues that may arise in light of experience on the operation of the Act.  Several of 

the Bill’s provisions are inserted into or interact with other legislation, in particular the 1995 Act 

as previously mentioned.  While the Scottish Government has given careful consideration to 

such interaction, there may be unforeseen matters which require the assistance of this ancillary 

power in order to ensure the proper effect of the Bill is realised.  That is particularly so given the 

technical nature of some of the provisions for rules of criminal procedure under the 1995 Act as  

relating to domestic abuse cases.  The power is framed by reference to what is appropriate for the 

purposes of, in connection with or for giving full effect to the Bill.  It is therefore expressly 

limited to that extent. 
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Choice of procedure 

9. Regulations made under this section which contain a provision which adds to, omits or 

replaces any part of an Act are subject to affirmative procedure.  Otherwise, regulations made 

under this section are subject to negative procedure.  This approach is typical for ancillary 

powers of this type. 

Section 13 – Commencement  

Power conferred on:  the Scottish Ministers 

Power exercisable by: regulations 

Parliamentary procedure: laid only 

Provision 

10. Section 13 of the Bill enables the Scottish Ministers to make regulations appointing days 

on which the provisions in the Bill come into force (other than this section, section 12 and 

section 14, which come in to force on the day after Royal Assent).  Regulations may include 

transitional, transitory or saving provision.  

Reason for taking power 

11. The power is necessary to enable the Scottish Ministers to commence the provisions in 

the Bill appropriately by allowing them to take into account the existing law and provide for the 

smooth transition towards the rules established by those provisions.  Although the provisions in 

the schedule all relate to the creation of the domestic abuse offence, they also relate to the 

domestic abuse aggravation contained in the Abusive Behaviour and Sexual Harm (Scotland) 

Act 2016.  Accordingly, it is possible albeit unlikely that full or partial commencement of some 

of the provisions in the schedule may take place ahead of introduction of the new domestic abuse 

offence in Part 1 of this Bill. 

Choice of procedure 

12. The power is subject only to the default laying requirement under section 30 of the 

Interpretation and Legislation Reform (Scotland) Act 2010.  This is typical for commencement 

regulations.  The nature of the laying requirement means that the Scottish Government 

anticipates the use of this power to effect straightforward and obvious transitional, transitory or 

saving provisions only.  The Scottish Government would intend to make use of the powers in 

section 12, which benefit from a higher degree of scrutiny, in order to give effect to complex 

transitional, transitory or saving provisions.  
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